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Preface

Air and water are the most important things for the
existence of mankind, a constant supply of whictegired in
great quantity. In comparison to other planets eciggity of
the planet Earth is that it has been supplied witygen in such
bounteous quantities to suffice creatures everyaiaed that
its purification and supply is constantly undertakdt is
another matter altogether that man at times wookgatds
harming this gift of nature; so much so that thest\reas now
developed weapons which when used eliminate thplgugs
oxygen from the area targeted.

After air the second most important need is ofewat
Be it sweet or saline, water in both forms is reediby man.
Sweet water quenches thirst for us and the prooludf fruits,
flowers, vegetables and grains is linked to it. fietlee animals
from which we derive meat would not be able to Wwighout
water nor would they receive nutrition. The salimater that
courses the seas absorbs pollutants from the Idimis
evaporation in the form of steam is the basis oefidiformation
and after getting filtered by the atmosphere ttesus changes
into the sweet water that later pours back to treumgd. In
essence the conditions for life are so arrangedillah’s
innovative scheme that they are dependent on teepce of
water: * " (Al Anbiya: 30)

The growing population and industries also require
huge amounts of water. It is thus that the issuevatfer is



gaining importance on a national as well as int@onal scale
and it is estimated that any future wars will beidgt over
water. Another truth lies in the fact that watesaerces are
being exploited at a very high rate. The preseahago also
raises many questions pertaining to the issue derwaAs
Muslims, it then falls upon us to deliberate onsthéssues in
the light of Islamic sharia and disseminate theraadrsive
lessons gained from doing so into the world. Withst
backdrop the Islamic Figh Academy, India organiitsd2d"
seminar at Rampur titled “Water Resources and Beblat
Provisions”. Not only in India but perhaps in thiee world,
this seminar was the first of its kind which analyshe topic at
hand from every perspective.

Even though this was a relatively unfamiliar tojic
was especially joyous to witness practitioners arasters of
jurisprudence taking to their pens in such largenioers and
presenting their papers on the various dimensidrisenissue.
Summaries of the various papers were distributiee;writers
presented their papers on the various aspecteadtse, time
was allotted for discussions and the panel thennated and
put forward its observations. These papers have heen
completed by Talha bin Ehtesham and are presewtdtiet
readers for their perusal. | pray that Almighty &kl accepts
this endeavour and other academic endeavours on the
academy’s part as Sadgah Jariah on behalf of thadéry
Maulana Qazi Mujahidul Islam Qasmi.

Khalid Saifullah Rahmani
(General Seceratary, Islamic Figh Academy, India)
3, January 2014 AD



Water Resources and Related
Sharia Rulings

One of man’s basic necessities is water. If theewist
sweet, it quenches our thirst, is used in cookiwwgshing
clothes and many other tasks. And even if it inedlike that
of the seas its uses are manifold because natsrerttmwed it
with the extraordinary properties of absorbing pialhts and
dissolving contaminants.

With the progression of culture and industry human
population also incurs an increase. This in tueatgs a larger
demand for water, the shortage of which is a catiseorry for
the entire world. So much so that it is said that future shall
see wars over water. In fact even now not jusedzffit nations
but even states within individual nations are fgcaisputes
over rights to rivers and seas. Improper usage akemwhas
already led to issues regarding water pollution efidrts are
underway to reclaim polluted water and make it foir
consumption. In light of this the following quest® demand
comprehensive and rational answers:

1- What rulings does the sharia list out pertaininghe

use of water?

2- Under what circumstances is extravagance in using
water applicable and what sharia rulings back them?

3- What procedures does the sharia outline to protect
against water pollution and is following them
obligatory or simply ethical in value?



Nowadays stored water which is dirty or contamidate
can be chemically treated and made usable. Chemical
treatments make possible to rid the water of baslnd
and impurities. Will water thus purified be consiet
ritually pure?

In view of water shortages governments put resnest
over certain uses of water. Is the governmentledtto
put up such restrictions and is following these
restrictions approved by the sharia?

Is water found on individual property categorizesl a
personal or public property? For example, a
government forbids boring on private property to
protect the water table against further declinethis
government entitled to such a decision from thanhst
point of view and would it be compulsory to follow
such a directive under the sharia?

In some countries citizens are also held respts$iio
the protection of water reservoirs. This leads seeure
supply for usage and also aids in raising the wiatae.

If the government were to ask its citizens to abot
certain portion of their homes to water conservgtio
would it be entitled to doing so and would the
implementation of this be compulsory accordinghe t
sharia. Also, is reservoir building the respongipibf
the government or can people also be held accoentab
for it?

In some places the population has to be movedoiw tie
construction of dams or large scale reservoirerOfiven
inhabited areas fall under these water projectsubh a



case when collective interests are at hand can the
inhabitants of these areas be compelled to vabaie t
homes and move to alternative areas being provided
them?

Suppose a settlement is struck by a destructivedflo
and is about to face ruin. In such a case peomakbr
the dam built to hold the water and as a resulitaeer
moves forward. This area is now safe for the tiriadp

but the next settlement now faces a greater risk of
danger. Assuming that the settlement lies at a Howe
altitude than the previous one, there is a graakrof
destruction occurring here. Under such circumstaie

it permissible for the inhabitants of the firsttkghent

to break the dam and release the water?

10-To what extent can citizens and individuals utilsams,

rivers, public wells, springs and government lakes?

11-1f a stream flows adjoining various areas and p&spl

farms then to what extent are those people entitbed
utilize the water of that stream for irrigation or
consumption?

12-Under what circumstances does water become private

property?

13-Under circumstances in which a person can claim

ownership to water, is trading of water held under
ownership allowed? —it should be noted that in gmes
times trading in water has become an important and
profitable activity.

14-An aspect of the spread of urban populations isitha

low lying areas (where ponds are essential) plgtin



done and these are then sold to make settlements. O
the one hand this leads to the water being divided
among the people and also affects rainwater hanggst
As a whole this results in depletion of the watsdsle
and causes shortage for the entire population. Is
reclamation of land under ponds to create settlésnen
justified? What are the ruling in case the govennime
lays objections to this or otherwise?

15-The charter of the government states that it shall
provide the citizens with water for drinking anchet
uses. Even rural areas are covered under this arder
developed countries. Is the supply of water then an
obligation of the government and is it every citize
right to demand it? If the government then sethaage
on water would it stand correct in demanding aepric
and would it be entitled to cessation of supplgase of
non payment of charges from the Islamic point efw?

16-The same questions arise in the case of used r dir
water and its drainage for which the government has
laid out a sewage system. Not only are the interekt
the population linked to drainage, the health of th
entire settlement is tied to it. From a sharia pective,
will drainage then be considered a duty of the
government and a right of the citizens?



Sharia Rulings on Water resources

Water is a very precious gift from Allah and is aofe
man’s most basic needs. This is why Allah has seahy
commands pertaining to it. Therefore its importanoest be
respected and extravagance in its usage has beaibipzd.
Polluting it has also been strictly forbidden aretduse it is
required by everybody, monopolizing it has not bealidated.
Nor has the creation of any sort of cache that mygs on
another person’s right been allowed.

1) In situations where the use of water has been ealliow
using water beyond need or without due need is
extravagance.

2) Wastefulness in shared water is Haraam and if the
water is owned personally then it is Makruh (distik

3) The sharia has not just laid out provisions forpieg
water pure but instead it has also laid out various
provisions to safeguard water against pollutants.
Therefore this too is necessary.

4) In the face of water shortage if a government piodi
certain uses in the name of the greater good themn i
right in doing so insofar as the restrictions da no
interfere with any physical or sharia requirements.

5) Water under private property is originally presand is
not anybody’s property. In times of need and in the
name of common good the government can put a hold
on boring activities.



6)

7

8)

9)

Protection of water and the building reserves is
originally a responsibility of the state. Howevdrist
responsibility can also be diverted to the citizemsl
they can be asked to participate and undertakeuresas
to maintain the water table.

In times of need and for the greater good, a pdioula
can be displaced on condition that immediate
compensation is provided which is sufficient to eggpe
and facilitate rehabilitation of the people.

It is important to keep in mind the safety of batie
raised and lower settlements and as much as pessibl
solutions that keep damage minimal should be
considered.

Fulfilling one’s needs without stepping over otlser’
needs is acceptable.

10)Utilizing water the stream according to one’s nemds

allowed insofar as the needs of other and the ratrea
itself are not harmed.

11)Under situations in which water is purposefullywed

in utensils, big or small or other objects, owngrsk
established. However water may not be modified in
any form which may affect other members of the
population negatively.

12)Upon obtaining ownership of water, trade in its

commodity is allowed as long as public welfare && n
affected. Therefore exploiting public taps and wate
reserves and taking more than one is entitled &v the
share of others and then selling such water is not
permitted.



13) Plotting in low lying areas and sale of such lamdreate
settlements is not correct in the face of geneeaimh
irrespective of the government’s prohibition or
permission.

14)The availability of water to every citizen is onktbe
state’s responsibilities. It can exact suitable
compensation for doing so and also has the power to
discontinue supply to those who do not pay in refor
the service.

15)The drainage of water and the security of the eit&
health is the state’s responsibility. It is thezahs’ duty
to respect the state’s efforts and laws in thisurég



Abstracts

Water Resources and Related
Sharia Rulings

Maulana Safdar Zubair Nadvi

The Islamic Figh Academy's 30 jurisprudential
seminar is going to be held in the city of Ramputhie state of
Uttar Pradesh between th8 &nd 7' of March, 2011. For the
purpose of discussion the Academy has selected tipics
and “Water Resources and Related Sharia Rulingstnis
among them. The Academy received 27 papers ontdpis,
the summaries of which are being presented to you Mhe
names of the authors of the received entries afelas/s:

[Maulana Sher Ali, Mufti Rashid Husain Nadvi,
Maulana Abu Sufyan Miftahi, Qazi Abdul Jaleel Qasmi
Maulana Khursheed Anwar Azmi, Hafiz Sheikh Kalinall
Umri, Dr. Bahauddin Nadvi, Mufti Muhammad Huzaifa
Dahoodi, Maulani Naeem Akhtar Qasmi, Maulana Abrar
Hasan Ayyubi Nadvi, Maulana Abdullah Kaviwalla, Maa
Ataullah Qasmi, Qazi Muhammad Kamil Qasmi, Muftie8y
Baagqir Arshad Bangalori Qasmi, Maulana Muhammad &fsm
Bastwi, Mufti Zaheer Ahmad Kanpuri, Mufti Rehmaalil
Nadvi, Maulana Ruhul Amin, Maulana Sabahuddin Malik
Qasmi, Maulana Muhammad Shahjahan Nadvi, Maulana
Tanzeem Alam Qasmi, Maulana Aamir Zafar Ayyubi, NMuf
Shahid Ali Qasmi, Maulana Muhammad Mustafa Qasmi,



Maulana Taugeer Badar Qasmi, Maulana Syed Abdue&ah
Hasani Kashmiri, Sheikh M. A. Abdul Qadir]

As introduction to their papers many authors chose
begin by expounding upon the value of water, iteantance to
animals, man’s basic need for it, Islamic teachiagd verses
explaining its use and have shed light on the issirgg verses
and hadiths in concord with their arguments, wraoé highly
informative and beneficial. However to avoid draggithe
summary unnecessarily let’'s glance over them andentorn
towards the main arguments and answers to theigngst

1) General guidelines pertaining to the use of water:
Question 1: What rulings does the sharia list out

pertaining to the use of water?

While talking about the general rulings on the o$ewater
most authors have especially pointed out the puaghabilities

of water, for instance, in ablution, bathing, foetremoval of
impurities and by deeming it an essential neednfankind.
They have also talked about its importance in faod drink
and other necessities of daily life. [Refer to papey Mulfti
Hussain Nadvi, Maulana Khursheed Anwar Azmi etc.]

" %! #&™ ()% A {
(Al-Anfal:11)

(% (&% (! " (+
(Al-Anhal:10)

(Al-Mudatthir:4-5)"% , % %*$, 0)"1" (/
(Mishkaat: Kitab Al-Taharah, Chaptet3 %*$ " (2
Provisions on Water, 1/51)
With these as a foundation Maulana Abrar Hasan
Ayyubi Nadvi and others have enumerated provisions
pertaining to water in the light of Quranic verses:



1)
2)
3)
4)
5)

6)
7

8)

9)

Water is used in man’s food and drink.

Man may use water for cleanliness and purification.

It can also be used to irrigate fields and orchards

It can be fed to one’s animals.

Man must avoid squandering and wastefulness irgusin
water.

He shall save water from contamination.

He may not use water as a form of exploitation or
harassment of others.

His ownership over water shall be recognized by
obtainment of it.

He will not prohibit any use of water by others whhi
can prove beneficial to them.

Whereas Mufti Tanzeem Alam Qasmi has gone further

and declared the generation of electricity anddperation of
factories and various industries a direct deperelencvater.

Types of water:

Under this heading, certain authors have detailgd o

the various kinds of water. Mufti Syed Bagir ArsH@dsmi has
listed six:

1)
2)
3)
4)
5)
6)

Water from the skies, i.e., Rainwater

Seawater

Water from streams and canals

Water from wells

Water from springs

Water from ice.

On the other hand, Mufti Zaheer Ahmad Kanpuri has

categorized the entire water body into four. Heslig/ater
accumulated in utensils and has omitted rainwater \mater



from ice. He says that water collected in utensdsomes the
property of the utensil owner and that person maly the

water according to the sharia. (Referred: ul Fidhskami Wa-

dilltuhu 6/4661, Badai’ Al Sanai 6/188, TabayeenHdqaiq,

4/39, Shami 5/311)

Sharia Ruling:

Similarly certain authors have categorized water in
relation to cleansing and management of impuritisifti
Syed Bagir Arshad Qasmi divides this into threedkinpure,
clean and impure, while Maulana Rehmatullah Na@ds lfive
varieties adding pure and purifying water thatesedtable and
water that is suspect. He further elaborated that pand
purifying water that is detestable is the kind thais been
drunk by an impure or generally dirty animal. In ndé
thought using such water for ablution in the preseof other
free water is disliked and in Shafi'i thought waterutensils
made of minerals other than gold or silver whick baen left
out in the sun falls under this category. Similarbgarding
water that is suspect, Hanafi thought opines thatdonkey or
a mule drinks from a small amount of water, thatteva
becomes suspect. Therefore in the short term it#typor
impurity cannot be determined. This is to say ihahall not
render any ritually pure person impure or any inepperson
pure either.

Maulana Syed Abdur Raheem Hasani has copied a long
guote from the Kitab Al-Figh ‘Ala Al-Mazahib Al-Ardgah
(1/29-30) and writes that among the Hanafis abfutmr
bathing with water that has been heated by theisudlisliked
when this water is held in a utensil made of materother



than gold or silver. Similarly water used by anoalglic is also
detestable in situations where the alcoholic’sveainixes with
the water. The same applies for water that comesomtact
with eagles, crows, free roaming fowl and catsabee these
animals do not avoid impurities. (Kitab Al-Figh @AlAl-
Mazahib Al-Arba’ah (1/30)

Whereas Maulana Muhammad Mustafa Qasmi,
Maulana Aamir Zafar Ayyubi and others have taketo in
account the various types of rulings regardingubes of water
in their essays:

1) Obligatory: ablution for the call to prayer

2) Sunnah: Jum’ah, Eid, Arafah and lhram ablutions

3) Recommended: ablution over ablution

4) Permissible: usage of water for all various netiessin
due amounts

5) Disliked: profusion in the use of one’s water ressr

6) Strictly forbidden: Use of water in excess of legdte
need

Maulana Aamir Zafar Ayyubi has given the following
justification for ‘Recommended’ status to abluticover
ablution:

, >, 9 %Y )<=, %# )7 #8 :56"$4 #"

D % C,?2(8,9 % )<=

"8 %#H(& %S #9:
(Abu Dawood)
While Maulana Muhammad Mustafa Qasmi has added a
variety “Haram” and has mentioned a couple of thingder it:
1) Using water without the owner’s permission
2) Use of water for ablution or bathing if the persisn
aware of the possibility that another may die afsth



3) Use of water for ablution or bathing if it may caus
harm to others

4) Use of water if it is either so cold or so hot titahay
harm

2) Excessive use of water and sharia rulings in thisegard
Question 2: Under what circumstances is excess in
using water allowed and what is the sharia rulingthis
regard?
Almost all the authors stand in agreement on tissvan
to this question which is that using water in argitg above
the situation and its requirement is consideredegxcand
depending on the situation this can be deemed hayam
detestable.

The definition of excess:
Certain authors have defined the term ‘excess’, for
instance:
>#% CD$B , -7 @A ,6%B...)" (
- D'5 @#$%"'4 ,EF- * (# * . 6% "
"Go"1
(Al Mausuah Fighiya 4/176)
"HA)" H# | HA)" ", J 6% 6%B" (+
(Radd Al Muhtar 10/494, Kitab Al Ta'rifat/26, Qavehi
Al Figh/pl177)
"“%*$8 7T@%# @ (5, B 6%K 7" (/
(Bahr, Hashiya Tahtawi ‘ala Maraqi Al Falah/p53)
B-"5 2% >7D . #!* ?2 . 6%K " (2
" @ BT
(Ahkam Al Quran, Ibh Al-Arabi 3/190)



5)

> EF

7

8)

9)

(Al

Maulana Abdul Majid Daryabadi writes that ‘excess’
means spending without limit or is a misplaced i@sh
(Tafseer Majidi 2/150)[Paper:Maulana Rehmatullah
Nadvi]
B , " 6 % K (Jalalain/232, footnote 11)(L
"(5

Hazrat Thanwi opines: Excess is being unaware @f th
guantity, this means being unaware of what amasint i
to be spent and what isn't. (Bayan Al Quran
1/83)[Paper: Maulana Ataullah Qasmi]
Maulana Muhammad Mustafa Qasmi writes quoting the
Maariful Quran (5/470) that according to some
venerated gentlemen ‘excess’ and ‘squandering’ hold
similar contextual meanings. This means that usage
any sinful purpose or in any unnecessary occasin w
be considered excessive or squanderous. And in
situations where there is need and more than neesdfu
spent, there the use will be termed excessive. iBhis
why squandering is worse than excessive use. This
opinion is also held by Mufti Abdullah Kaviwalla.
Almost in similar fashion Maulana Muhammad Usman
Bastwi has quoted Al Tafseer Al Muneer (5/58) in
writing that squandering would mean the use of
resources —that have been bestowed for the fulfilme
of permissible desires- for the fulfilment of non
permitted and illegal desires. Similarly excessisng
a resource would be use greater than need andidevia
from moderation. A verse states:

50" % "! %"! F-'7 ™"

Furgan: 67)



Conditions of excess in using water:
In this regard almost all of the authors are of the

opinion that in places and situations where wateansed, like

in ablution, bathing, cleansing oneself, washingth#s, in
consumption etc, using more than is required, a Bunnah
amount would be considered excess. These gentldraea
presented the hadiths of bathing with a Sa’, abtutivith a
Mudd, and wastage during ablution as sound hadiths.

Evidences:
"% B )%- "
(Al Anham/141)[Mufti Shahid Ali Qasmi, Maulana
Muhammad Mustafa Qasmi, Mufti Bagir Arshad
Qasmi]
gt M7 "%) 7" (+
(Bani Israel/27) [Maulana Muhammad Mustafa Qasmi,
Mufti Shahid Ali Qasmi]

"O ) A" ) " ) -%) #" (/
(Bukhari 1/304, Muslim 1/258)
At - AT ) " -8 5% ) # " (2
)9t -@M 70 )
(Bukhari 1/23)
"0 ) A" )or" ) -("F #" (P
(Tirmidhi 1/18)
) % % -Q )% #) W# " (L
7?0 ,R6% : ,- : ,R6% ' : ,9:"
"% %* #8

(Masnad Ahmad, Hadith: 7065, Sunan Ibn Majah,
Hadith: 465)



- #TB8BA ,<-UD1 # " (6%K)( " (S
V,0' # * -W* - 3 5 ?@ 0’
 # . ,-0 #@"9% 570 ol
".@ % D, ( X%F )
(Radd Al Muhtar Ala Al Durr Al Muhtar 1/259)
[Papers: Maulana Muhammad Shahjahan Nadvi,
Maulana Abrar Hasan Ayyubi Nadvi]

Excess in Ablution:
*Y o %* #3% ,@%# UD1L # " -(
>, 6%
(Al-Mausua Al-Fighiya 4/178-179)
Abdullah bin Mubarak Says:
(Tohfatul Ahwazi /131)9" -UD1 # : >, 7 ZB

Excess in Ghusl:
| 2?2y GD() # [F'9?2U"1 A "
"% 6%7%) "0 #
(Al Mausua Fighiya 4/180)

Excess in Food and Drink:

g 9 76%K - % 5 " (
(Ma'rif Al Quran 3/546)
(Ahkam "%; 0' ?T) E, Y ?Y ,6%B "+

Al Quran Al Tabari 3-4/138)
3) The use of water in an amount that is more thart v8éha
required is a strictly forbidden. A hadith states:
6%K 3%"% , ... :, % . -%% 7
"0 -%* ) "%
(Tahtawi Ala Maraqi Al Falah/45)



- G: %*$ ,6%K @ % #@Y 8 - 5"
" %*$ # 7?8 # %*$ -D4
(Bazl Al Majhuda/61)
"*"F "Y6DM #O -3% * 1) # " (2
(Al Mausuah Al Fighiya 4/185-186)
5) And Maulana Sher Ali Gujrati writes that Allama
Abdul Hayi Firangi Mahli has declared profusion in
ablution haram in Al Sia’yah (Al Sia’'yah/184)

Descriptions of Sa’ and Mudd:

In this regard Maulana Rashid Hussain Nadvi, Maalan
Muhammad Huzaifa Dahoodi and others have resoaéedlt
Awzan Al Mahmooda’ and have thus elaborated upam th
terms sa’ and mudd:

A mudd consists of two ritls and one sa’ is madeotip
four mudds upon the exact quantity of which therdifference
of opinion. Indian scholars place one sa’ at 3 Ritfyrams and
4.127 litres and because one sa’ is equal to fautds therefore
it comes out to be 787.320 grams and 1.031 lifrkes a sa’ is
just over 4 litres and a mudd is a little over otre.

Mufti Abdullah Kaviwalla, referring to Tuhfat Al Ma
has mentioned the weight of the Prophet's (PBUHhibg
water as 3 kilos 150 gram and the weight of wasediby him
for ablutions as 790 grams. (Tuhfat Al Ma’i 1/287)

However Maulana Syed Abdur Rahman Hasani
Kashmiri, has written while referring to the BadAl Sanar’
(1-144)that the quantity specified with regard tduéion and
bathing is not binding or compulsory because tlegusore or
less than the amount is considered invalid but lseahe
hadiths talk about the use of water in extremebuificient
guantities also.



"\ 11)9: " % 7 "

(Abu Dawood Hadith: 94, Nasai 1/58)

In relation to this hadith Maulana Kalimullah Unias
quoted this saying attributed to Tirmidhi:

(-85 #U" " E -, 5"
(Tirmidhi: 56) "F" %5 ( 5-B ( %1- "B
Similarly this too has been written that the Prdphe

(PBUH) was known to have taken baths with one 'fdey
utensil that could hold 9 ser of water) worth ofteraand this is
recorded in the Sahih Hadiths. (Bukhari: 250, MuslB319,
Abu Dawood: 238, Nasai: 127)

Meanwhile Maulana Aamir Zafar Ayyubi says that the
guantity mentioned in the hadiths is only sunnall zwot
compulsory as is in the Badai’:

| A, O 3%'< 11"

% ) ("# " - (# "B U")! B %" )

1 73G0" ) : M- - G# @"F -

(Badai’ Al "6 M * -1 O) Y (# (F"

Sanai’ 4/144-145)

Situations considered excess:
Certain authors, like Maulana Qazi Abdul Jaleelr@as
Mufti Abdullah Kaviwalla and others have enumeratbeé
various situations of excess. These are as follows:
1) Washing the required body parts more than thrice
during ablution
2) Washing the body more than thrice during major
ablutions
3) Running of water pumps even after the water tark ha
been filled to the brim



4) Bathing or performing ablutions with the tap rurmin

5) Leaving the flush running on the toilet

6) The use of bath tubs for bathing is considered
extravagant

7) The use of excessive water in bathing animals

8) Using unnecessary water while washing clothes or
utensils

9) Using too much water while irrigating fields or dans

10)Renewing one’s ablution unnecessarily

11)Fountains at crossings are unnecessary displays of
water

12)Bathing in swimming pools is also an extravagarg us
of water. This case is also included in the InghirRa
al Ma’

Sharia opinion regarding excess:

Maulana Muhammad Usman Bastwi and others have

elaborated upon this and said that the dislikeefaress in

using water and the justifications for it are degent on the

need, permissibility, ownership etc of water:

1) If water is owned and there seems to be abunddrite o
then profusion in using it is not devoid of dislike

2) If water is owned but there exists scarcity, thgoess
in usage that may encroach upon others or yoursone’
own rights to water is not acceptable accordinght®
sharia.

3) If water is owned by another and you are allowed it
use under special circumstances then exceeding thos
circumstances is not allowed by the sharia.



4) If water is provided by a donor for the purposes of
ablution, drinking or bathing then using that waiter
situations that exceed the original purposes is not
permitted by the sharia.

Maulana Ruhul Amin is of the opinion that if any tesa

becomes completely useless and cannot be used arg/wh

then that would constitute a strictly forbidden.aoh the
other hand if water is used by a stream and afigrgut is

left so that it flows back into the river, this wdwconstitute

an undesirable act and is unlike the first actsasaid by

Ibn Abidin:

<% ,6%K - % #C% ( 5 3"="

&% T "B #E$'51 - 5?2T: %4(BI

(Radd Al Muhtar 1/259)*" 3 %

Maulana Muhammad Shahjahan Nadvi has outlined wario

situations related to wastage of water during aohubr

bathing, for instance:

1) Washing of the required body parts more than faur o
five times while being unaware of the sunnah atdch
to doing so thrice is to be considered excessivé an
strictly forbidden. [Papers: Maulana Khurshid Anwar
Azmi, quoting: Radd Al Muhtar 1/258]

2) Leaving faucets or taps in the mosque running while
performing ablutions which leads to unmeasured
wastage is haram.

3) During baths pouring water unnecessarily more than
thrice over the body is to be considered excessng
forbidden. Sheikh M.A. Abdul Qadri is also of this
opinion.



Maulana Syed Abdul Raheem Hasani writes that usisg

water than necessary is also considered undesijtedilkke

as excess is using water for ablution is undesrahd this

IS in a situation when water is personally ownedt Bthe

water is being supplied for the puplic good therstage in

it is haram and Maulana Rashid Hussain Nadvi is afs

the same opinion.

Whereas Maulana Qazi Abdul Jaleel Qasmi and Mufti

Tanzeem Alam Qasmi and others say that if excessive

usage occurs in privately held water then it i@enstrictly

forbidden and if in public use water then harameyh

present the following arguments in favour:

65 - A0 -%* ) "% (",6%K3%"
“1%,]1% () %*$" #

(Hashiya Tahtawi Al Maraqi/80)

Maulana Khursheed Anwar Azmi has also written in

reference to Badruddin Aini’'s Umdat Al Qari (2/3)at it

proves that there is a dislike for extravagancen wiater.

And in reference to the Bazl Al Mahjud (1/247) that

scholars have transcribed the consensus of the oaitym

regarding extravagance in using water. [Refer tpepa

Maulana Naeem Akhtar Qasmi]

Maulana Muhammad Mustafa Qasmi considers profusion

in using or wasting water haram.

Maulana Ataullah Qasmi says that the ver& “)% -

,% " the negating segment of % B’ has been used
and it emphasis is the action of “Not” hence wastefss is
haram.

And Maulana Muhammad Shahjahan has pointed out two
situations related to wastefulness being haramwHtes



that all such situations in which water is wasted
unnecessarily without control, they are haram and
profusion in water in amounts in excess of theasitun is
strictly forbidden.
Mufti Abdullah Kaviwalla has declared excess or
extravagance in using water strictly forbidden.
Whereas Mufti Shahid Ali Qasmi, Maulana Abrar Hasan
Ayyubi Nadvi have deemed it undesirable.
?A ,6% K I'" #1%"4 ) -EF "
(-%* (", 6%K ! -3% @ ,<%M) 5

"1% <A)- 5?" @ 3%
(Al Majmu’ Sharh Al Muhadhdhab 2/152)
"# ?2@ (- %' ?8) 6% K %" 0% "
-O#EI NP %N 9 # 1%( '"B?M : 5
" 3 #B!; . 5 "(" # 77?2 2Gy "
(% " (#™ " 0" #>* # ', @)%)

(Radd Al Muhtar 1/268) = @

Sharia rulings to safeguard water against contaminion:
Question 3: What measures has the sharia prescribed
regarding keeping water free from contamination dadhese
fall under the compulsory category or are they $yneghically
preferable in nature?
All the authors agree upon the fact that it is haend
impermissible to pollute water. The gentlemen haresented
similar proofs and some of the important ones ar®kows:

Proofs:
1<%"B< - )B % 5 " (
A"
(Bukhari, Bab Al Baul Fi Al Ma’ Al Daim, Hadith: ZB



"( AllL."B< ,) B : % 5 " (+
(Sahih Muslim, Bab Al Nahi An Al Baul Fi Al Ma’ Al
Daim)

D, ( b - -7 : 5 >)  -B"% )- #" (/
"3"8)"-<%"B(,@DF A" ? K ,3"]A"
(Rawah Muslim 1/136, Hadith: 278)

%"B?) * "@"@ ,V,? - K §@
0" (", B7? ("#] S2SACH] V)
")

(Muslim, Hadith: 2014, Musnad Ahmad, Hadith:
19829)
"% D % -%) #" (P
(Muslim, Hadith: 281)
"<% , ) - F@" %
(Al Tabrani, Majma Al Zawa’id 1/82)
?% , %) :UD1 #D H% ) )’ #"
(Abu Dawood, Ibn"*" - @" % , 2 E"%$ (#%5
Majah)
$A" 3 , "7 E% , M"< " (5 " (
", "E"%$ ., ,(#* "] (0%" T _
B ( 0%" ") "
(Sharh Muslim 1/122)
o V,2(" , % )D, % %' 71T, (+
V,?2& 7 "% # * 6% B?"% @ %"
HC/ANRS %"A0% GF ) G o "1
(Radd Al Muhtar 1/97)
*-%) , ?WY , "% , $14 ) 3% (/
o %, 2™ %, ("% %
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(Radd Al Muhtar 1/555)
, ) 3%" ?2@DM , "3% <% )" (2
"% M %
(Fatawa Hindiya 1/25)
C-'-)yB)' ,22%,% $ " - : 5" (P
"% $ " o#™
(Badai’ 1/209)
") T@ @"% TU@# )%l)%F" - % @
(Sharh Wigaya 1/81)
%* 6%$ # ?"% CBLA ) "% 3%"
"% %) [
(Al Figh Al Hanafi 1/63)

With the above mentioned proofs in sight certain
gentlemen pronounced judgements upon polluting watéhe
following manners:

Mufti Zaheer Ahmad Kanpuri writes that in some
situations the protection of water from contamioatiis
individual duty and in certain situations it can &gpointed
duty of some. Protection of water for personal es&om
pollution falls under individual duty and the pratien of water
that is greater than one’s requirement falls in thder
definition. The following have linked the protecti@f water
from contamination to the preservation of life aride
preservation of religion.

- Polluting water out of volition can warrant punisémi

[Maulana Sabahuddin Malik Qasmi]

- The use of the word ‘Baul’ (meaning urine) has been
used in place of all kinds of excretions and imjesi



discharge of any excretions or impurities into wate
though is haram. [Maulana Ataullah Qasmi

- Non abidance to the rules regarding protection atfew
from contamination is disliked [Sheikh Kalimullah
Umri]

- In such places polluting should be considered thtric
forbidden or at least disliked according to thergha
[Maulana Rashid Hussain Nadvi]

- Polluting water should be forbidden and impermiesib
is the water is pure and the jurist should enshiag if
the pollutant is harmful to the public then spreadit
be forbidden. [Sheikh M.A. Abdul Qadri]

Detailed rulings about protecting water from contanination:
Certain authors have noted the various ruling atingrto
situations, presented below:

Maulana Abrar Hasan Ayyubi Nadvi has noted the
following rulings:

1) Do not breathe into a vessel while drinking from it

2) Wash the hand before immersing in a vessel holding

water.
These rulings are of an ethical nature
"&«% >,F #>* ) -%M " ) #"
(Al Timridhi)

The Fath Al Mulhim states:
IF T a»wM" 5 @ >, @A) %B & >+ ' "
"WF |, '?23%"4 - @1%() " b% -%WYMSM -E)
(Fath Al Mulhim Sharh Al Muslim 1/525). Allama Aini
has also considered this reason made this an kethica
prohibition. (Umdat al Qari Sharh Al Bukhari 2/419)



- In the Hadith: ™ - ( I -;" - '7 ’ The Author of
A’la Al Sunan has written:(*  * -# " " (Ala
Al Sunan 2/25). Similarly scholars have also writte
regard to a saying attributed to Hazrat Usman: ) #

K> (""M-11 *A Go% UD1("F # X%t (",
)5 "" 4" (Umdat Al Qari 2/442)" K ,9* M7
6DMD)& ™ ! &"# "I
But the condition here is that the hand has notecom
contact with impurity.
3) Do not urinate in water.
4) Do not put waste and refuse in rivers or canals.
5) Do not divert dirty water from workshops and
factories into rivers.
The rulings of the level of Wajib (Obligatory).

- With regard to the hadith: (Bukhari);! - )"'B
", A"l <%"B<' Il " Hafiz Ibn Hajar has
written:
@"% #5 #?2 $!"% #( " )% &
] 7 RE(Y

(Fath Al Bari, Sharh Sahih Al Bukhari 1/348)
- And in the context of this hadith scholars sayA
W)5- (", ) (", and further states.
[ 4B OE" @) A% M
# 8" 4B @ ? 4 (O)E"0']F
(Umdat Al Qari 2/670) *) "
This shows that putting impurities into a necessity
sustenance is strictly forbidden at the very least.
5 % " #D . 5?2"#D % 5 "
"] E'%$, M'<



(Abu Dawood, Hadith: 25)

Hazrat Maaz Bin Jabal’s narration contains the word
“@1D1#D " and includes the addition of (Abu Dawood,
Hadith 26) “% , %)~

Allama Shams ul Haq Azimabadi while commenting
upon this hadith in the Awn Al Ma’bud has written® U"

") "7, M -] E% $, M "% #

% ) % 3%' () %"" (Awn Al Ma’bud Sharh Abu

Dawood 1/43) “ 7 E%$ <% % ) % 3% -)"
Maulana Shahjahan Nadvi has categorized the rulings
accordingto” ,! - )"B ”in the following order”

1) If there is little water, that means if it is labsn ten
hands and still then urinating in it is haram.

2) If water is more, i.e. equal to or more than tendsa
and still, even then urinating in it is haram.

3) If despite its flowing nature the amount of water i
little then urinating in it is strictly forbidden.

4) Urinating in rivers or ponds is disliked.

5) Urinating in the sea is best avoided.

6) Urinating in the sea during a journey can be
considered.

7) Urinating or defecating near a well, tank, stream o
canal in a manner that leaves the possibility of
germs permeating into the soil is strictly forbidde

Maulana Muhammad Huzaifa Dahoodi, Maulana Ruhul
Amin, Maulana Muhammad Mustafa Qasmi and others
have mentioned the following rulings and instances:

1) Prohibition on urinating into still water.

2) Prohibition on urinating into flowing water.



3) Prohibition on relieving oneself on the banks of
streams.

4) Prohibition on bathing from still water in a state
sexual impurity.

5) Prohibition on urinating in the bathing space.

6) Prohibition on polluting water in other manners,
like coughing, clearing the throat or nasal passage
into water.

7) Prohibition on inserting unwashed hands into a
utensil just after waking up.

8) Prohibition on blowing into or exhaling into a
utensil holding water.

9) Direction to cover utensils holding water.

10)Prohibition on putting ones mouth to a water skin o
canteen while drinking.

Certain proofs in favor of these are:

(Bukhari, Muslim) "@" Y - @"c %'M

(Bukhari: 5628)' , &%" - ) "t (+

F- "1 V,?2 K $4:5¢(- % - %) #"

(Muslim " F", ' %™- #(17#[%" -B7

2/170)

(Muslim 1/138)"& I - A"B " (/

5¢, A"!1( ' - )"B : % 5 "
(Abu Dawood "( ] @# V,?2(", "1

1/14)

(Abu "(,"F" - K ,JF" - % * " (2

Dawood 2/176)
-* %1 % 8 % M" - % * "

(Riwayat Al Tabrani Fi Al "% %* @F:. # M"
Awsat,2392)
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(Al Bahr Al Raig 1/159)1"% @ %dJ" 3"F"
(Al "@ % WY <% , ) @% , FM " (P
Bahr Al Raiq 1/159)
Y ? T N L (O <) (™ "
(DurMaAl" , $MB @M 7...@%:
Rad 1/260)

Maulana Muhammad Shahjahan Nadvi has written that
urinating in water can cause the spread of Billagigi
causing germs, especially in still water. After argbing
some genetic progression these turn into potentoiés
swimming in the water and once they have entered th
body cause diseases like inflammation of the li@en.
Izzeddin Faraj: Al Islam Wa Al Wigayah Min Al Amraz
P.85, Dr. Muhammad Ali Albaz: Hak Hinak Tib Nabwi
p289) [Also see paper. Maulana Syed Abdul Raheem
Hasani]

Is the order to protect water from contamination oligatory
or ethical?

As a general observation the authors of the papers
declared the rulings for the protection of wateraiagt
contamination not just ethically applicable butoatsligatory.
The following gentlemen have categorized them amgbe
obligatory:

[Maulana Muhammad Usman Bastwi, Syed Baqir
Arshad Qasmi, Maulana Muhammad Huzaifa Dahoodi,
Maulana Sabahuddin Malik Qasmi, Maulana Sher Aljr&u
Maulana Taugeer Badr Qasmi, Qazi Abdul Jaleel Qalsluriti



Adbullah Kaviwalla, Maulana Abu Sufyan Miftahi, Mana
Khursheed Anwar Azmi etc.]

Certain authors have chosen to distinguish betvileen
rulings on situational basis over their being odiayy or
ethical, for instance:

Maulana Shahid Ali Qasmi feels that if a personlytes
water he holds ownership over, then, only in situnst
when this act shall not result in public loss, pnehibition

is of an ethical nature and if the situation ispafluting
rivers, lakes, and other public use water bodies manner
that causes harm to the public then the prohibiisostrict
and obligatory.

Mufti Tanzeem Alam Qasmi writes that the case for
obligatory or not depends on the situation of whetthe
contamination of the water is likely or not. If camination

is likely then distance from it obligatory and if
contamination is not likely then avoiding it is athical
issue.

Maulana Syed Abdul Rahim Hasani Kashmiri has quoted
the various situational rulings pertaining to reiisg
oneself in water from the Al Figh ‘Ala Al Mazahibl A
Arba’ah. The text is as follows:

V,2" @ % % L@ 51%": 5@F (
A%L B @% - )B% (", ) 3%Ge"1
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(Kitab Al Figh ‘Ala Al Mazahib Al Arba’ah 1/87)

4- Chemically treating dirty water:

Question 4: Nowadays stored water which is dirty or
contaminated can be chemically treated and madélaisa
Chemical treatments make possible to rid the watebad
odour and impurities. Will water thus purified anoke
considered ritually pure?

Definition of ‘Chemical change’:
1) The linguistic meanings of chemical change are ‘the
straightening of something and then it's bendihgsgn

Al Arab 4/274)

"a 7 % B #%'A <- J "



In common parlance the term means: (Radd Al Muhtar
1/519) <%M-@" 7@" &D 7

[Paper: Maulana Muhammad Shahjahan Nadvi]
2) (Maraqgi Al Falah p86)“7@" @ "#HY %*$@ B

% -)% % 8% 7

[Paper: Maulana Muhammad Huzaifa Dahoodi]
In this regard most of the authors have writtent tiha
contaminated water is chemically treated to coreplet
remove its impurities then it shall be consideracepwhen
all three attributes of that water, namely coldaste and
smell are removed.

Proofs:
("% -($-( W4 B7IJ( "B%*$ " (
(Ibn Majah, Sharh Ma’ani Al Aasar 1/9)
08 V,0)%@ @F !'" )% I$ B €

7 # UM @F 8 'V,?1""MUM @F *FM @F
7 #V,I"M% %M '7&S$ % ?2("#
V, 1M % @ )%'A 7T%1 $ PI"#
")'S # %A
(Plam Al Maugeein 1/392)
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&A"!'] T ... %"A"! (Y7 %”*$ &% <
@ >C)" 1)]" )OFB ?% $ " #
(Badai’ Al Sanaih 1/206, Al Hindiyya 1/19
$ (#@ 6 - 8 Go'1] 7" (2
17 )- -&1 0-1"D, G*$% "%
-&1 0" ] ) ))@ 6 - (
e )
(Fatawa Al Lajnah Al Daa’'imah, Fatwa: 3022)
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(Al Bahr Al Raiq 1/394)

6) Imam lbn Taymiyyah says:

@ 1% Y ( % V,?@ (| )%'A 7"
V,@ 8 ‘7 6DM) ?* ( F, ?E)

"@l5@ 0 1" %*$

(Fatwa Ibn Taymiyyah 21/33)

7) Imam lbn Qayyim says:

% %"A V,?21'M % @ ) %'A"L7T %"

", * %% ! > 8 7T@ %" 7..)'$
"U)M B8)'$ >*1$B W'%B

(Plam Al Maugeein An Rab Al Alamin 2/11)

8) He goes on to say:

?2%'# AR % 1M T7T&S$ 7

UM & ,%1=1! 1M &"$ &D , ® 8%l-6",

"&"'$ UM UM  &'$ a%M" ?)'$

(lam Al Maugeein 2/14)

9) The Council of Senior Scholars, Hejaz in theif"13
jurisprudential seminar organized in Taif decidgubm
this situation’s justification:
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[Paper: Maulana Sabahuddin Malik Qasmi]
Some gentlemen however have detailed out theiri@msn
for instance:
Maulana Rashid Hussain Nadvi says that impurititself
is not capable of accommodating purity. For example
alcohol, urine, or blood, leave no means of puatfmn
unless there is a reversal in the state or in thee of
alcohol it leaves the mind and bloodstream. It entioned
in Shami:
-(5 "%* ) D, ?*"# -2 %*$" ' "
(%%")! 26M *D ) %M %*$ %..B.(*"#
*FM ?8)'! %M @" (? J' "# Y G
T ! %M @" ) 5 0" %" 7 ?2<%M-
"*%*$)
(Shami 1/240 Bab Al Anjas, Pub: Maktaba Faiz Al
Quran, Deoband)

Maulana Muhammad Huzaifa Dahoodi, Mufti Abdullah
Kaviwalla, Maulana Rehmatullah Nadvi also share guint of
view.

Maulana Rehmatullah Nadvi further says: Howeves, if
certain area or place is without sewage infrastinecand the
Muslims reach a consensus for action, there sleatidoparallel
to that force.



Maulana Muhammad Huzaifa Dahoodi says —and this is
almost exactly expressed by Maulana Muhammad Maistaf
Qasmi- that in filtration, there is separation aedhoval
and not a reversal of state. And urine etc which ar
comprised of impurities can’t be purified via fédtron
however the non impure components, because of r@mov
via separation will become pure on condition tie&t basis
premises of impurity are eliminated.

Maulana Syed Abdul Rehman Hasani has given three
conditions for terming water impure:

First: Impure offal that has taste, colour and adou

Second: Waste from infectious diseases and
contamination from germs and medicines.

Third: Waste and other impurities in drain wateatth
lead to the growth of insects and organisms whrehimpure
according to nature and the sharia. After purifaratof such
water it is important to verify the extent to whitlese have
been removed from it because a change in its teskeyr and
odour is not proof sufficient of whether it has beed of
harmful germs and organism.

In this context, the following is a very comprehgas
piece by the author of Badai’:
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(Badai’ Al Sanai’ 1/243)

Maulana Abrar Hasan Nadvi while describing thissstiat
he exchanged ideas with certain specialists in tgm
about this issue and they told him about that irtewa
treatment facilities water is heated to specifinperatures
and after passig it through various stages it rellfy
filtered. This process affects its contaminatias, smell
and its taste and if treatment is not possibléhis tanner
then the water is not considered completely pure.

The above mentioned method of treatment of water is
not a recent invention although science and tecugyol
certainly have made the procedure much easier Hadtiee.
This concept of sterilizing water was presentedvishammad
Bin Ahmad Al Tamimi in the 4th century Hijri. Fotsitime
this was a most brilliant method of purifying wapgesented in
“Maadat Al Bagaa” and now modern science has \estiind
supported it.

Dr. Khalid Arab in his book “Kaif Waajahat Al Hazr
Al Islamiya Mushkilah Al Miyah” presents a quoteoifn
“‘Maadat Al Bagaa” titled “Mushkilat Talath Al Miydawhich
is presented below:
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(Kaif Wajahat Al Hazarat Al Islamiya Mushkilah Al

Miyah/45)

In conclusion from the above passage two things are
clear: 1) Seething water rigorously 2) Filtratiohveater (the
implementation of two steps thoroughly purify water

Dr. Khalid Arab writes after analyzing the opiniook
Muhammad Bin Ahmad Al Tamimi Mugaddasi:
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(Kaif Wajahat Al Hazarat Al Islamiya Mushkilah Al
Miyah p47, Dr. Khalid Arab)
The gist of the whole argument is that if a lotwdter
is impure and it is subjected to chemical processhgh
remove its impurities and an original state of draptl taste is
returned to it, then that water should be pure.
Maulana Ruhul Amin mentions two cases in which the
Hanafi consider the impure turns into the pure:
First case: Among the Hanafis only one situation is
found where the impure turns pure, that situatsowhen water
is set to flow. This means that if from one endexanters and
from the other it is expelled then it shall be adased pure
because by virtue of the water flowing plausiblelgtoemerges
that perhaps the impurity has also flown with ihefefore the
presence of the impurity in the water is now questble and
under this situation the impurity of the water caive
ascertained and it shall be considered pure.
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Among the Hanafis another process for deeming the

impure pure is a process that changes the impsirégsence.
This means that that when an impurity’s originadbsance is
eliminated then according to this rule the impustyall not
remain impure. Thus, if a dog falls into a salt eneind turns
into salt and if dung is burnt and it becomes aten
according to the sharia they shall be considered. Athis view
is held by Imam Muhammad (R.A) and also by Hanatifthd.
Badai’ explains the reasoning behind this as:
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Maulana Muhammad Huzaifa Dahoodi, Maulana

Rahmatullah Nadvi and Maulana Muhammad Usman

Bastwi have discussed the filtration of water irade

For more information refer to their papers.

Some other views:

- Maulana Khursheed Anwar Azmi feels that in places
where water is scarce and there is no other ogton
clean water then chemical treatments for water lwan
used to obtain water which shall be considered pare
that there is no hardship upon the people.This is



inferred from the verse€4"" & @ "and“E: '7
T %Y.

- Maulana Abdul Rahim Kashmiri has permitted the use
and consumption of such water only in extreme need
and urgency.

- Maulana Sher Ali says that for the purificationvedter
it is also important that the chemical componersisdu
are also pure and goes on to say that if chemical
additives are used to purify a small amount of wate
then it shan't be considered pure and if it is @da
amount of water then it can be purified by means of
using the method of flowing out the impurity, inyan
case flux should be observed.

- Mufti Tanzeem Alam Qasmi and others are of the
opinion that the population of the earth occupies o
part and the other 3/4ths comprise water so instéad
filtering impure water, water from rivers, lakesdan
other saline sources should be desalinated and used
eliminating the need for filtration and bringingtaies
limitless resources under employment.

The ruling on impure water under jurisprudential li ght:
Maulana Syed Abdul Rahim Hasani has elaborated
upon this in the following manner:

1) Distinguished Hanafis have declared that impurities
will either be fluid like water and other fluid tigs
(blood included) or static and solid like pigs, gses
and impure dung. So, (among these two categorges) a
far as water and other fluids are concerned thenofis
and benefit from these is haram except under two
exemptions:



a) For making slurry, mixing cement or plaster and
then using it for construction.

b) To feed animals but with the condition that the
colour, taste and smell of the water have not been
affected.

2) The Malikis consider the use and consumption of
polluted water non permissible but under certain
situations it can be put to use (e.g. making sjurry
animal consumption etc.) although it can’'t be uked
the construction of mosques.

3) Shafi'is do not consider it permissible that waded
other fluid impurities be utilized except under two
scenarios:

a) To extinguish fires like in household stoves.

b) Irrigation in fields and feeing to animals.

4) Hanbali scholars have also declared the use of rienpu
water invalid except for use in making slurry oagier
on condition that they are not used in the consboc
of mosques or in them. (Kitab Al Figh A’la Al
Madhahib Al Arba’ah 1/43-44)

Moreover Maulana Khalid Saifullah Rehmani's

following statements are of great value in thisarelg

“The alteration of an impurity’s essence is onenghi

and its decomposition are two different thingsw# alter the
substance of something altogether then the rulfiogsthat
particular thing also change but if only some congrus of the
thing are separated or done away with then thea# bb no
change in the rulings already present. If faecebuisit and
turned into ash then the ash shall not be deemguran
Similarly if salt is added to alcohol to turn iténvinegar then



the vinegar is considered pure but if by some sifieiprocess
the smell of the alcohol is removed from it, thedurct shall
nevertheless remain impure.

Filtering urine probably does not lead to a chaingés
original state but only removes changes its malmg®mature
hence it shall remain impure and its consumptiose €or
ablution or bathing is not permitted and whichepart of the
body it touches shall become unclean. (Jadeed Fighi
Msail/108) [Paper. Maulana Syed Abdul Rahim Hasani
Kashmiri]

5- The government restricting the uses of water

Question 5: In view of water shortages governmputs
restrictions over certain uses of water. Is the egoment
entitled to put up such restrictions and is follogvithese
restrictions approved by the sharia?

Almost all the authors feel that the government is
entitled to restrict certain uses in case of slga$abut on
condition that the public good and public intersstespected.
Also that this restriction does not stem from a inetof
unequal treatment [Papers: Qazi Abdul Jaleel Qastaulana
Abu Sufyan Miftahi, Maulana Sabahuddin Malik QasMufti
Syed BAqgir Arshad Qasmi, Maulana Khursheed Anwasria
Maulana Aamir Zafar Ayyubi, Maulana Rehmatullah Mad
Maulana Muhammad Mustafa Qasmi]

Proofs:
(A" %Y - % "$ "z o (
Nisa: 59)
2) During the journey of Ghazwa Tabuk the Prophet
(PBUH) ordered:
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(Abu Dawood: 3477)
[Papers: Maulana Ataulla Qasmi, Qazi Abdul Jaleel
Qasmi]

(AlAshbah /133Y@ )$ @"#% #!B 6% " (2
[Papers: Qazi Abdul Jaleel Qasmi, Maulana Badrul
Qasmi, Mufti Tanzeem Alam Qasmi]
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(Al Ashbah Wal Nadha'ir M’a Sharh Al Hamwi 1/412)

[Paper: Maulana Ruhul Amin]

6) According to the rule: ™ -% M, ") 8 '7 "the
public good supercedes the individual good. [Paper:

Mufti Sher Ali]
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Certain authors have deemed this restriction
conditional:
Maulana Ruhul Amin has said that the government’'s
restrictions should not be contradictory to any risha
ordinance, should be in the interest of the pudntid should
not be instituted as a law but a temporary measecause



nobody holds power to permanently outlaw anythingt t
has been sharia approved.

Maulana Abrar Hasan Nadvi feels that the circunttan
under which the government puts restrictions shaalde
certain and not presumptive and in addition shoodd
present in toto and not partially.

Maulana Huzaifa Dahoodi has negated the validityhef
state’s authority to restrict water usage undersdhe
circumstances:

a) If there is a situation of water shortage, hardsgip
being endured and said water if used can parially
completely alleviate this shortage.

b) The use of the water in question pertains to a use
greater than the individual need.

c) The use of said water is tied to any sharia
ordinance.

In this regard Mufti Tanzeem Alam Qasmi has prodose
that the state should look for a middleground. it
should such restrictions be enforced that peopily tte
processes like food and drink, bathing, irrigateord other
necessary functions are hampered otherwise for déar
future harm the present shall also be subjectddhtdship.
Certainly damage can not be recompensed with damage
the adage also state80%: ) "B %%:”
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(Al Figh Al Islami Wadillatuhu 5/597)



6- Rights of ownership over water below one’s land

Question 6: Is water found on individual property
categorized as personal or public property? Fomgka a
government forbids boring on private property totpct the
water table against further decline. Is the govesntrentitled
to such a decision from the Islamic point of viemdavould it
be compulsory to follow such a directive undergharia?

First view:

Some authors are of this view that if water is o&zed
under one’s land then that water is that individuahd not the
state’s property. If the state prohibits the perfsom boring on
his land then abiding that order is not obligatay the
individual under the sharia. This opinion is helg the
following people:

[Maulana Muhammad Mustafa Qasmi, Maulana Syed
Andul Rahim Hasani, Mufti Syed Bagqir Arshad QasMufti
Tanzeem Alam Qasmi, Mufti Abdullah Kaviwalla, Mufti
Rashid Hussain Nadvi]

Proofs:
# ? =5 % - 1%" *%- 11%-" (
"%"5J
(Quran:Surah Ahzab: 27)
[Maulana Muhammad Mustafa Qasmi]
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(Hidaya’ 1/200)
[Mufti Tanzeem Alam Qasmi]
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Second view:
However Mufti Rashid Hussain Nadvi, Maulana Sher
Ali Gujrati and Maulana Abu Sufyan Miftahi amondiets say
that any water found under an individual's landhiat person’s
property but if boring into the ground will depletiee water
table and cause harm to the general public therstéite can
forbib such boring and it shall be compulsory frdm sharia
point of view to follow such orders by the statleTevidences
they have given in favour of this are:
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Third view:

Maulana Khursheed Ahmad Azmi, Qazi Abdul Jaleel
Qasmi, Maulana Abrar Hasan Ayyubi Nadvi, Maulananta
Zafar Ayyubi, Mufti Shahid Ali Qasmi, Maulana Shahgan
Nadvi and Maulana Muhammad Huzaifa Dahoodi havéeavri
that water below the ground does not belong to adyp
neither the land owner nor the state and it is mmodity
shared by all people. It is a gift of nature.

These gentlemen have presented the following as
substantiating proofs:

(lbn "% (1 % f , @1D1 , % ] " (
Majah: 2472)
(Ibn Majah: 2473)% f : "BUD1" (+
)O o)1 " %) [* , "< "
(Badai’ Al "@ -@ ) [%- , (F ,C)
Sanai’ 5/274)
"0 "B[%Y 8 " (2

(Dur Al Mukhtar Ma’ Radd Al Muhtar 10/9, Mabsut Al
Sarakhsi 2/153)
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However Maulana Ataullah Qasmi writes that there is
only one situation for individual ownership of watnd that is
when a person stores water in utensils and thaérwatn be
sold if he wants to do so.

YEB? () O Y 6%; ,< )
(Badai’ Al Sanai’ 5/274)(",

Maulana Muhammad Usman Bastwi has categorized water
into 4 kinds on the basis of entitlement and owmiers

1) Evident water, i.e., water that has been secured in

utensil or by the construction of reservoirs.

2) Water that comes from ponds, wells and springs on

held land.

3) Water from those streams that have been

constructed by individuals in their lands.

4) Water from seas, natural rivers and lakes. (Badai’

Al Sanai 5/274)
Then the writer goes on to categorize water onbhgis of
ownership and non-ownership:
1) Ownership through agreement
2) Extempt from ownership by agreement
3) Misc.(Upon whose ownership or non-ownership
scholars differ in opinion) (I'la Al Sunan 14/15Mayl

Al Awtar 5/306)

After elaborating upon each category he said tlaemw
that is evident can be owned and its purchase gtieement
can be done. (Refer: Al Mausua'’t Al Fighiya 25/38Barh Al
Majalla 10/276, Al Figh Al Islami Wa-adilltuhu 5/80
Takmilat Fath Al Mulhim 1/521 and A’la Al Sunan 14/7)

Sea waters and the water from natural rivers isangt
person’s property and are extempt from ownershiputgh



agreement. Anybody can benefit from their use. éReAl
Mausuat Al Fighiya 25/371, Al Figh Al Islami Wa-#diuhu
5/603 and Al Dur Al Mukhtar Ma Al Radd 10/13)

There is difference in opinion over the rights of
ownership of reservoirs, wells, lakes and springsstructed
on private or public land. Among the Hanafis thegni
comodified however an opinion attributed to Shafisd a
narration of Imam Ahmad Bin Hanbal and the opinajrthe
Malikis considers the water from these sources codifiable.
However the Shafiis like the Hanbalis lean morevdads the
idea of natural gift. (Refer: I'la Al Sunan 14/158akmilat
Fath Al Mulhim 1/523, and Al Mausuat Al Fighiyya/334)

Sheikh M. A. Abdul Qadir has also used a similar
description and has shed light over just three gyfpem the
above mentioned categories related to the owneesitpnon-
ownership of water. (Refer: Al Figh Al Islami 5/56897,
Sharh Al Muhazzab 15/236, 239, 242, Fath Al A'lalb%l,
Mughni Al Muhtaj 2/507)

The issue of boring on owned land and compliance thithe
state’s order
Mufti Shahid Ali Qasmi, Maulana Abrar Hasan Nadvi,
Mufti Syed Bagqir Arshad Qasmi, Qazi Abdul Jaleek@ag
Maulana Muhammad Shahjahan Nadvi, Maulana
Khursheed Anwar Azmi, Mufti Tanzeem Alam Qasmi and
Maulana Aamir Zafar Ayyubi opine that if an indivial’s
boring can affect the water table so that the geraiblic
is at the risk of hardship then the government foahid
such boring.
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Sharh Majallat Al Ahkam 1/36)
Maulana Shahjahan Nadvi also adds since the sovesig
the representative of the people the authority lkeviate
risk to the public rests with the soverign.

(Radd Al "I %%: T,.% 3%-W" (# @B ( -
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Maulana Rehmatullah Nadvi says the government oan o
forbid boring on one’s land when it is providing an
alternative. And if after providing an alternativhe
government puts restrictions ro safeguard againgtigp
harm or to achieve collective interests then follayvits
orders is necessary according to the Sharia.
About the issue of following the state’s orders Wuf
Shahid Ali Nadvi says that if it falls within thenaria’s
stipulations then it is required that the orderfbkowed
otherwise it is not necessary. As is stated inhadith:
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(Bukhari: 2955)
Mufti Abdullah Kaviwalla has mentioned two scenario
related to boring on one’s private land: First thating on
the land depletes the ground water level and i§ fisi
causing general discomfort then the state’s ordamat it
is to be followed compulsorily from the sharia’s
perspective. Second that when boring on the grasnd
depleting the water level but it isn’t causing gahe
discomfiture then following a state order aginsisitnot
obligatory.

Compliance is not necessary:

Maulana Muhammad Huzaifa Dahoodi writes that
while everybody is entitled to benefitting from watbelow
surface level the government is not in the righewit restricts
boring on prive land especially when the persorégds are
tied to that water and compliance to this preventistriction
is not necessary according to the sharia.

7- The creation of water reserves and safeguarding tine
Question 7: In some countries citizens are alsal hel
responsible for the protection of water reservaiiss leads to
a secure supply for usage and also aids in raiiagwater
table. If the government were to ask its citizensatlot a
certain portion of their homes to water conservatiwould it
be entitled to doing so and would the implementatibthis be
compulsory according to the sharia. Also, is reserouilding
the responsibility of the government or can pe@ié® be held
accountable for it?



Most authors feel that the protection and creatbn
water reserves is originally the state’s respohgildout under
special circumstances it can be relegated to ttizenry and
the state is authorized to defer this respongbiltompliance
of such an order would be compulsory by the citz¢Rapers:
Mufti Rashid Husain Nadvi, Maulana Abu Sufyan Miftand
others]

Proofs:
8" % $ , <% 7 %*Y3 8 " (
8) *=8,?" @ *F Y?
(Badai’ Al Sanai’ 5/280, Durar Al Ahkam 10/349)
[Paper: Mufti Rashid Husain Nadvi, Maulana Muhammad
Huzaifa Dahoodi]
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(Refer: Hidaya Kitab Al Shurb)
[Paper: Mufti Rashid Husain Nadvi, Maulana
Muhammad Shahjahan Nadvi]
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(Al Ashbah Wal Nadha'ir M’a Sherh Al Hamwi/189)
[Paper: Mufti Rashid Husain Nadvi, Maulana Khurshid
Alam Azmi, Maulana Taugir Badrul Qasmi, Maulana
Muhammad Usman Bastwi]
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(fatawa Hindiyya5:473) [Paper: Mufti Syed Bagqir
Arshad Qasmi]
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(Radd Al Muhtar 10/17)
[Paper: Maulana Muhammad Shahjahan Nadvi]
But certain authors have put up conditions for the
deferment of this responsibility to the common man:
Mufti SHahid Ali Qasmi has said that the original
responsibility of this task can not be placed ovtee
populace but if two situations are observed theis th
deferment can take place: The first situation isthé
government’s budget is inadequate to create reseive
the entire population. The second is the creatidn o
locational reserves leads to increase in the gnoatet
level and if creating reserves will not lead to wufe
drought.
?2("% (@ )--("F"Q ) 8 ,<- (", "' V,)
@ EF") 56 (% ,Y0'0' #! K !%"
(" (awM'I K -B7T?27%"M)W #
"h" ™, I*F 9 "$"B " %"" #@ =
(Mukhtasar Al Wigaya 2/203)
Maulana Muhammad Huzaifa Dahoodi enumerates two
other situations: first that there is a need topadée of
somebody’s property and the second that the govemtisn
doing to results in actual benefit to the peopld &@n't
hazardous or without any benefit. Only then does th
government posess authority to ordain as such and
compliance is required according to the sharia’stpof
view.



Compliance to an order to safeguard water isn’t negssary:
Mufti Abdullah Kaviwalla says if the government ted
that every household must allocate a portion to the
conservation of water then such an order is noitsn
powers and compliance to it is not required by gharia
because in doing so will prove difficult especialty the
people of the lower strata.

Mufti Tanzeem Alam Qasmi’s opinion is that the tasfk
protecting water reserves can be relegated to itieercs
but to obey an order that requires the allocatibspace in
the house for reserves is not a sharia necessity.
Maulana Ruhul Amin says that such an order canbeot
enforce by and large because not every home owarer c
comply with it and thus it would become an ordeattls
based on injustice and following it would not beessary.
Maulana Abrar Hasan Nadvi feels that the creationaier
reserves is a responsibility of the state and ngpkire
citizens accountable for it would not be right. dugh
they can be encouraged and incited to do so arsligh
situations compliance would not be obligatory buratfly
compliance would be acceptable.
0O'Y % 7a -7I#B %* ' % $ # "
" (v, 0 g " @#@
"x 76% #

(Mabsut Al Sarakhsi 23/168)
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("% #%)@ 8")
(Majallat Al Ahkam Al Adliyyah/705)



8- Relocation of populace for the construction of dams
Question 8: In some places the population has to be
moved to allow the construction of dams or largalesc
reservoirs. Often even inhabited areas fall untiese¢ water
projects. In such a case when collective interastsat hand
can the inhabitants of these areas be compelleddate their
homes and move to alternative areas being provm#dtem?
Most authors are of this opinion that if socialessts or
bebefits are achieved from the construction of daen then
moving the population from the area is justifiedpecially
when the settlement is rehabilitated and providedpensation
for their inconvenience. The following proofs haween given
in support of this opinion:
1) The Majallat Al Ahkam states:
E%SE" $ %9 (") -<<-0 @ < M="
" 1-(="! 3" ( M="B
and the commentary to it states:
Ew$ @ T, @"" (") -<0 0 ™
< M=0", ("0 [! 27 "
<-0 -(" 7@ 8 "E%% 7 <-2@
w E"%S E () [%0"! $ %9I(") -
'@ T, ( 81"!' (1:% )0 M- "B
(Durar Al Ahkam Sharh Majallat Al Ahkam

10/245)
[Maulana Muhammad Huzaifa Dahoodi]
(Durar Al Ahkam, "'# %%:T, QM %%: " " (+

article:26)
[Paper: Maulana Muhamamd Shahjahan Nadvi]
3) In 17 HIjri Hazrat Umar (R.A) purchased the houses
and shops around the Haram and expanded the Haram



complex. Similarly in 26 Hijri Hazrat Usman (R.A.)
purchased the surrounding lands for the expansion o
the Haram complex and forcefully demolished the
houses of those who refused and deposited an agequa
amount of money for their compensation into the
treasury. A similar situation arose during the e»gpan

of the Masjid Al Nabwi but due to the efforts ofeth
great Companions the unwilling people gave consent.
(Usman  Zulnorain: Maulana Saeed Ahmad
Akbarabadi/144, with reference to “Kaami” 3/87)
[Paper: Maulana Naeem Akhtar Qasmi, Maulana
Usman Bastwi, Maulana Muhammad Mustafa Qasmi
and others]

™) 6% 0 ® 0% ( #% & " (2
% 5 :(++S) %" C% , 2@" U%K @)*
T: ! ?2( JF @"$) B7' Db% "B

# %"A '™MO-1lg (#+2P (", ? 1 % %:
" -$%) % %:
(Al Qawaid Al Fighiya: Mufti Amimul Ahsan/110)
[Paper: Maulana Khursheed Anwar Qasmi]
5) Itis arule that: ¥A ) 1%Aand “ : )a %M ”
(Qawaid Al Figh/80, 94)[Paper: Maulana Taugeer
Badrul Qasmi]
(Fatawa "@ #G%$ % 0 " - $ 5 (L
Qazi Khan 1/133)
[Paper: Maulana Ruhul Amin]
% @" )] #E: &)8 % [%-'M=" (S
1 % E: &) #<% (% @" |5
"@" ) *) - 3%) "% 'M-



(Durr Al Mukhtar M’a Al Shami 6/576) [Mufti Rashid
Hussain Nadvi, Maulana Ruhul Amin]
(Al Figh Al Islami Wa-"6MY %%: ) " Y %%:" (i
adillatuhu 5/595)
[Paper: Mufti Tanzeem Alam Qasmi]
(Al Ashbah Wal"@ )$ @"#% #! K 6% " (j
Nadha'’ir/133)
[Paper: Qazi Abdul Jaleel Qasmi]
F*"ID,1 )% 7' % " 85:5MW#)@)# #(k
% ,?* 'M9 BE- I™M# ="1B
"M, % M9 -B7)-7:
(Tirmidhi: 244) [Paper: Maulana Muhammad Usman
Bastwi]
%%: 7 -.(7TD)%'A 0 ,6%"-Y "B (
(7 Y®W'A 0 ,6% 7
(Sharh Al Majalla 1/81) [Paper: Maulana Muhammad
Usman Bastwi]
12)Maulana Abrar Hasan Nadvi has quoted the opinidns o
present day scholars. These are presented below :
Dr. Muhammad Salam Madkur (Head of Sharia,
Faculty of Law, Cairo University) writes:
@" O 2@ @ W @ *'M 8B @1
@ @ @FG -@" #< @#%% @M
, @ &A - ) "<% %: E,% ) <- E"%$
()
(Mausu’a Al Figh Al Islami Al Mu’asir 3/194)
Dr. Abdul Halim Owais says:
7T@ @' ( Q M # -@ E "
(bid)"0'@Y @ 8:5



Dr. Abdullah Al Mohsin Al Turki and Dr. Ouf Al
Kufrawi (Muhammad Bin Saud Islamic University,
Riyadh) also share this opinion. Dr. Abdullah Al
Mohsin Al Turki says:

D.H- #@mMe " M -@ "

@ 8 (570% @ 0% $

6% E -@% -@ Y[%@M@ @ 7
"E7 0%

(Mausu’a Al Figh Al Islami Al Mu’asir 3/181)

Dr. Wahba Zuhayli states:
@ @D * :-@ 8" > # '

#! # 1) 6% #% 8)1E)@ @ M
@" *8 @ @ | # @"#% 8, VG-
"G G 48%)# B7 @ )

(Mausu’at Al Figh Al Islami Al M’asir 3/192)

Dr. Ouf Al Kufrawi details out:

#*" -%Y ]",?DK ,@ @"%F @" |,
B -#Q O B7*"9 - " - *# E'%S$
@"% #$%"?2" @ W %% ! #
FM'G, | & ‘M :I1#F G% @ ,
$% 0 ("M - ("H%$""

G & -GF& @ -@ B@'""@ (
Gh T, -

@"5- @ B<-@" -@#@ (+

(Mausu’at Al Figh Al Islami Al M’asir 3/194)
Dr. Abdul Halim Owais has added two more terms with
regard to the rulers and interests:
1) The ruler should not be of a religiously biases
disposition or should not hold views that conflict
with Islamic systems of economics. He should not



harbour hatred for any specific stratum that he
would humiliate or harass through his actions.

2) Another condition for the occupancy is the
affrmation of justice, compensation and the
guarantee of providing to their basic needs.

13)Mufti Syed Abdul Rehman Hasani has mentioned a
decision of the International Figh Academy, Jedaah
this context:

First: The care and protection against excesses of

individual property is necessary. Causing obstamcto

or destruction of individual property is not vali@ihe

owner has control over his property and within the

bounds of the sharia he has the authority to despos
utilize it as he wishes.

Second: For the sake of public welfare the acdaisit

of citizen’s lands can only be done while obsenrving

following Sharia terms and conditions:

1) The owners are given immediate and adequate
compensation which is determined by experts and is
not less than the market value of the property.

2) Only the head or his deputy shall have the rights t
acquire property.

3) The acquisition should be made for purposes that
satisfy collective needs like mosques, roads, lesdg
etc.

4) The property taken from its owners should not be
invested for any purpose (special or ordinary) and
should not be appropriated before there is neeid. for

5) If the purpose for which the property was claimed
stands no more then the original owners of that



property or their heirs are the ones most eligible

buy back the property at the payment of an

appropriate sum.
Maulana Ruhul Amin considers the collective need a
substitute for a necessity and validates the fafcef
acquisition of land for the construction of a darvided
the compensation provided is at par with marketgsri

" ZE @M %% @ @ @ "

(Mausuat Al Qawaid Al Fighiya 5/67)

9- The ruling for breaking or not breaking a dam in defence:

Question 9: Suppose a settlement is struck by
destructive flood and is about to face ruin. Inhsaaccase people
break the dam built to hold the water and as altrésel water
moves forward. This area is now safe for the tiri@dp but now
the next settlement has a greater risk of dangeuming that the
settlement lies at a lower altitude than the pr&vione, there is a
greater risk of destruction occurring here. Undarchs
circumstances is it permissible for the inhabitaoitsthe first
settlement to break the dam and release the water?

Most authors lean towards the opinion that if thisre
certainty of damamge to life and property in thedo regions,
in that case endangering others to protect oneis seif would
not be considered right. [Papers: Mufti Rashid Hus$daduvi,
Mufti Zaheer Ahmad Kanpuri, Qazi Abdul Jaleel Qaskhifti
Abdullah Kaviwalla, Mufti Tanzeem Alam Qasmi, Manéa
Aamir Zafar Ayyubi, Maulana Taugqir Badar Qasmi, Néma
Abu Sufyan Miftahi, Maulana Naeem Akhtar Qasmi, Naa
Syed Abdul Rahim Hasani, Hafiz Kalimullah Umri, Mana
Muhammad Mustafa Qasmi, Maulana Muhammad Huzaifa
Dahoodi, Maulana Muhammad Usman Bastwi]



Proofs:
"(1) -%%: ) "B %%: " (
(Mausuat Al Qawaid Al Fighiya 6/257)
[Mufti Rashid Hussain Nadvi, Maulana Ruhul Amin,
Maulana Aamir Zafar Ayyubi, Maulana Shahjahan
Nadvi, Maulana Abrar Hasan Ayyubi]
11?T$ 8 O0', ?2%* @F: % &\%M (+
- -[%Y) %, %[%- ,&"%M T: ,
7&%M " (F" <% 7 :%;": 5[%Y , &%
&) (Y @ %*
(Fatawa Hindiya: Kitab Al Shurb Al Bab Al Thalith
Fima Yahdth Al Insan Alkh 5/400)
#2% (& "?2@"%W5 Y!"#wN )< ., (/
N %, ?@ $ "< 78)%wnv@ $ "%*
<MY @ $ ("#<' %MY %* |, ( %"
( "!<%MY@ $)%"“0" ( $%" % "
% %:K)(F #%%: T, "%"(Y?0'
(Same as above)
"% ) 7! 6"-& %) T 7 "
(Al' Ashbah Al Nadha'ir)
[Mufti Abdullah Kaviwalla]
8 - (" QM%" ! ) 3%"4 5 # %- 7" (2
"Glz (5V,? " %)"
(Fatawa Hindiya 5/39) [Paper: Maulana ShahjaharviNad
%" 77?2@ )%"B 7 @"%Y& * " (P
""9)0" ?2& *H%W%: T, Y?20'( '@ )

"1 %Y <% E%A,(F:8% '7& ' 7
(Fatawa Hindiya 5/391) [Paper: Maulana Muhammad
Shahjahan Nadvi, Maulana Muhammad Huzaifa
Dahoodi]



Mufti Bagir Arshad Qasmi says that if the first
settlement’s action of breaking the dam causes harm
the second settlement then the first settlemeta fake
all responsibility and he has presented these gassa
from the Fatawa Hindiya to support his case:

B %7 <%--3% [%- 7 < ,(%- % (
, (%-8 7 2 % ") (%, % "t

3% [%- 7< " (%- (-'"@%) ,3 % [%-

(Fatawa Hindiya 5/482)" “....

[%- 73" %* , 3% % W, 7 5°' # " (+
1, WF' % W, 7%;" 85%A, 3%
,(LWF'B % W,7 B 6% ,%* O0'
(Fatawa Hindiya " M% $" , ' : %* 0
5/483)

Breaking the dam is permissible:

Maulana Khursheed Anwar Azmi’s opinion is that if
the dam threatens to annihilate the first settléntieen at the
risk of mortal danger the settlement chan chosbréak the
dam, releasing the water and pull themselves oulaoifger.
The following passages have been presented ameegle

-@M; ,(Fd"- G1"B (", -B!; 7 "(
gy 7 3%'4 # !, T
[" , 8% 2 "E - %'A) [%Y , A" ] .
19)B(-%# YH"" # ' %#) "#' 8B

C%$  '73%'4 #(%S$"(9)! T (F#(%$" -
(Al Muwafagat 2/351) "G) G

5&")) #6M 6= , A Y %' " (+
#8.% 'V,@) #T,%,! -7 " >)-) 85
0#8,% 'V,0F ,! - -0"# 7: ,7<%"4 #8:

(Al Muwafagat 2/352)8 :  # > ) D,



imilarly Imam Izzuddin Bin Abdus Salam writes ineth
“Qawaid Al Ahkaam:

F % W " -V, FW 38 7" (
(LDYA)Y" S %Y 81 0'

% @ # F 8 V," % % 7

%M #0 9"": 5@ 8F "B F

"*F O %)- *17 ] T, %") 17 *,5 %"
"*F %)-*F Y *% (+] :3%)
(Al Mujtama Issue No. 1919, Shawwal 1431 H.)

" %% Y @ 1, %'A % %7 7 (2
%%7(#!"( T, T, & % 'K 7 'K,
K #a% M % -

(Al Muwafagat/ 352)

Mufti Sher Ali says that the inhabitants of thetlestent
can break the dam because for them the protectitimo
settlement is necessary and the people at the |@vet
should vacate to a new area or the government d¢houl
rehabilitate them elsewhere.

Maulana Rehmatullah Nadvi feels the the breakinghef
dam would be valid in a scenario when this woulérav
mass damage. And if the population of the nextesatnt
is lesser then damage to a few will be acceptedvtnd
damage to many or if the lower settlement is irmatident
prone area then the act is acceptable becauseitingab
such an area is not the right thing to do.

Mufti Rashid Hussain Nadvi permits doing so on the

condition that the damage that might be incurred by

breaking the dam is less than the damage that woeld
incurred if the dam is left as it is. Upon asceritag this
there is a possibility for an order to break thendat the



governmental level since it is the lesser of twidsd®ee
Paper: Mufti Shahid Ali Qasmi]

"EM & %®0%: *# #% F [ 7 "
(Al Ashbah Wal Naza'ir Al Bin Nujaim/145)
Whereas Maulana Ruhul Amin has this to say in this
matter:

a) If the breaking of the dam brings safety the
settlement at work and there is no risk of damage t
life or property to any settlement then the bregkin
of the dam is permissible under the clause of “loss
that can be averted”.

b) If the risk of damage to the next settlement is
theoretical and the risk posed to the former
settlement is factual then the breaking of the damn
is permissible.

c) Even if damage to the next settlement is mostyikel
but the damage is estimated to be little then the
breaking of the damn should be permissible because
6MY %%: ) " Y

10-The limit to benefitting from common water resources

Question 10: To what extent can citizens and

individuals utilize seas, rivers, public wells, isgs and
government lakes?

All the authors share the opinion that man canzaetil
lakes, rivers, public wells, springs and governmgoihds to
fulfil his needs. No specific person can claim ovehg over
these. The only conditions are that the one’s ss& against
the public interest [Mufti Rashid Hussain Nadvikcess and
squandering are avoided [Maulana Abrar Hasan Naaivd



that one’s doing so does not enchroach upon oteeple’s
rights to the same water [Maulana Muhammad UsmatvBja

Proofs:
, ubl, %] @B"% [)., ) "
% f
(Abu Dawood: 3477)
[Papers: Maulana Abrar Hasan Nadvi, Mufti Rashid
Hussain Nadvi, Maulana Muhammad Mustafa Qasmi,
Mufti Bagir ArshadQasmi]
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(Radd Al Muhtar 5/311, Refer to Hidayah 4/387)
[Papers: Mufti Rashid Hussain Nadvi, Maulana
Khursheed Anwar Azmi, Maulana Muhammad Huzaifa
Dahoodi, Maulana Ruhul Amin]
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(Radd Al Muhtar 5/311, Refer to Hidayah 4/387)



(Fatawa Al Hindiya 5/390, refer to Al Mausuat Al
Fighiya 26/129, Badai’ Al Sanai’ 6/192)

[Papers: Maulana Muhammad Huzaifa Dahoodi, Mufti
Baqir Arshad Qasmi, Qazi Muhammad Kamil Qasmi,
Mufti Shahid Ali Qasmi]

(% " - @ %4 8UF@ ! %*Y" (2
7% 7G6** <%" ("# % & " (%" (09 '
'@ ) %:"!

[Maulana Khursheed Anwar Azmi] (Kanz Al
Dhagaiq/355)
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(Al Figh Al Islami Wa-adilltuhu 6/4665-4666) [Pager
Maulana Syed Abdul Rahim Hasani, Mufti Tanzeem
Alam Qasmi]
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, " 8%F @'Y @) 3 "(L
UD1, %] %M * ] < "

(Nihayatul Muhtaj 5/352) [Paper: Dr. Bahauddin Nadv
Maulana Ruhul Amin has enumerated the following
categories:

a)

b)

(-
A
1| %)

Every person has the right to take sea water, tieed
animals and irrigate crops with. Every manner of
utilization of sea water is permitted.
Water from lakes, big rivers and natural springs ca
be taken and fed to animals, although if using that
water for irrigation causes problems for other siser
then it is not to be done.
From public wells and springs that are owned by a
specific community water according to ones needs
may be used as is customary. Even animals can be
fed water from it but irrigation from that purpose
without permission is not allowed.
State owned ponds also fall under this category
because they serve a specific area. They may be
utilized in manners that are authorized and spetifi
under their use.
Water which is considered rightfully drinkable is
that which can be drunk, used to cook, perform
ablutions and bathe with. Similarly it can be used
fulfil the needs of animals.

( 5)?210% 1Z )&% @F % "

-1 -)% -h$ T, 1Z) %

E, % 2%) &"1 4 -
") " 3 h$ B

(Dur-ma- Al Shami 10/12)



An almost exact categorization has been presented b
Mufti Shahid Ali Qasmi.
Maulana Muhammad Huzaifa Dahoodi says while
elaborating upon this issue that every person hagight
to utilize water from large rivers and lakes anérgiody
can use water from these bodies for personal amalni
related exigencies. Similarly everybody can utilites
water of public wells, springs and government ponds
Although if irrigative uses cause problems to fahers
then this particular use is not allowed.
Maulana Muhammad Mustafa Qasmi and others areeof th
view that if there is water left after one’s uses fuilfilled
then it should be left for other people’s needs.
@F @ T"-(1], 5-%)-% % 7"
"TY) 1Z>) &% @F

(Hidayah 4/468)
Maulana Rehmatullah Nadvi says if the water is civbg
somebody then care should be taken while usingdtif
the water is collectively owned then its used nbesdone
by judicially and justly distributing it.
Hafiz Kalimullah Umri writes that water resourcdsat
have been leased out by the state on the basindéts
will be considered special, in they may not be ufsd
everyday purposes.
Maulana Shahjahan Nadvi is of the opinion thasihg the
water of public wells, non proprietary springs astdte
owned ponds for irrigation depletes the water thaised
for drinking then the irrigative use is permitted.
Mufti Bagir Arshad Qasmi and Maulana Aamir Zafar
Ayyubi say that state owned ponds by consideratbn



their ownership status should not be used withdw t
consent of the state. Doing so without permissiounld be
improper.

11-Limits to utilizing a stream that passes through:

Question 11: If a stream flows adjoining variousaar
and people’s farms then to what extent are thosplpentitled
to utilize the water of that stream for irrigatioor
consumption?

On this topic the authors share the view that stream
passing in front of one’s land may be used fomigder on the
basis of priority by proximity. This water can bensumed
personally, fed to one’s animals and also usedfagaiion.
The following passages have been presented in 8uppo

Proofs:
%) 'M% Y B% -1 (-%") ) )y# " (
, M s % a% , )  #
, ? ) # M,("#)9,?%" C\W%<% Y
?20% 7 %-11%") "E:!! ("# %
% ( \,?20#) (7 : ,<% Y &A,
"% 7T %> D 1% "E: 51
(Bukhari’ 1/317) [Papers: Maulana Muhammad
Mustafa Qasmi, Mufti Sher Ali Gujrati, Maulana Aami
Zafar Ayyubi]
&% " #Y - " M &% , 5 >) " (+
""< FY 7 %"11" 7 0%" FY )5
" F* - $l : 0’
(lbon Majah, Masnad Ahmad) [Paper: Mufti Tanzeem
Alam Qasmi]



< %A % - " -%3$Y )] TF ™ (/

& 7" (%- ", #Y) -)" 9) ", 1

o 7" D LT (%@

"0 FL(" T7T(%'l
(Al Figh Al Islami Wa-adilltuhu 5/599) [Paper: Muft
Tanzeem Alam Qasmi]
#Y, #Y E:;, * "% 15 % V, " (2
"N )
(Tukhfat Al Muhtaj) [Dr Bahauddin Nadvi]
(.1 1 "% )D" " @) W) 5P
MY, #f % :,
(Fath Al Bari 5/45) [Paper: Maulana Muhammad
Mustafa Qasmi]
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[Paper: Maulana Muhammad Mustafa Qasmi] (Mua'ta
Imam Malik/311)

Allama Badruddin Aini (R.A.) states:
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(Umdat Al Qari 12/285, Maktaba Abbas Al Baz)
[Maulana Ruhul Amin]

Maulana Muhammad Huzaifa Dahoodi has detailed foaut t
rulings in context to rivers. These are mentioned:n

a)

b)

If the stream flowing by the land or farm is publie,

not held by a specific people, not is it under some
special use by the government then it can be used t
fulfil any human or animal needs. Similarly irrigat

of ones fields and orchards is also permitted hik
water but in a way that does not affect others
negatively, because if that happens then the psionis
for irrigation is lifted. (Durar Al Ahkam Sharh Maljat

Al Ahkam 10/266)

If the stream belongs to other people and is nbtipu
then taking water for human needs is permitted unde
all circumstances. Animals may also be fed front tha
water but on condition that the animals do not
negatively affect the stream negatively. However
irrigation without the permission of the ownersnist
allowed. (Fatawa Hindiya 5/391 and also in Durar Al
Ahkam Sharh Majallat Al Ahkam 10/285-288, Al Durar
Al Mukhtar Ma’ Al Radd 10/13

If the stream has been released for the purpose of
fulfilling human and animal needs like drinking,rfo
cooking, ablution and bathing, washing of clothé&s e
then the people adjacent to it can utilize it forya
purpose and in under any circumstances. But ifagat
from that water is not possible. However if the evat



can be used for irrigation, and if doing so wilk pmse
difficulties to other people then doing so is also
permissible on condition that it is not prohibiteyl the
government. (Fatawa Hindiya 5/391 Durar Al Ahkam
Sharh Majallat Al Ahkam 10/279)

d) And if the stream has been provided for irrigatimn
the state then its use for irrigation and alsoaalimal
and human needs is rightfully accorded to the peopl
the farms and adjacent areas. Although the statect
prohibit the use of this water to fulfil basic humand
animal needs, yes, if it feels like it, the statenc
selectively chose to prohibit the use of this wdtar
irrigation by some people it reserves the rightitoso.
This type of stream is like a public well and thdirng
for public wells states this. (Takmilah Fath Al Niuh
1/292, Kitab Al Khiraj/95)

The right to irrigate fields and concerned rulings:
Qazi Abdul Jaleel Qasmi has put up this restricti@t one
may hold back an amount of water that is required f
farming without completely restricting the flow dhe
stream. And according to Maulana Muhammad Mustafa
Qasmi the restriction of the stream so that watersdnot
flow forward is considered a nefarious act accagdimthe
sharia.
Maulana Aamir Zafar Ayyubi says that no person thes
right to hoard this water till the boundaries o tfields
after the purpose of irrigation has been completed.
Maulana Rehmatullah Nadvi opines that the righthe
water of the stream shall depend on the area gb¢hson’s



land and this distribution shall begin from the tofthe
stream.
Mufti Tanzeem Alam Qasmi says that if the curreinthe
stream is low and if water seems to be flowing &sser
pressure than usual then the farm owner must igigss
fields without collecting the water and must dihgcelease
water for the people further down.
Mufti Rashid Hussain Nadvi and Mufti Shahid Ali Qais
opine that in case irrigation and other utililizats from
government streams is taking place then adherenteet
rules and regulations of the Ministry of Agricukuis a
must. [Refer to Paper: Maulana Khursheed Anwar Azmi
Maulana Ruhul Amin and Maulana Muhammad Huzaifa
Dahoodi say that:
Jurisprudents have ascertained in the light ofHla€iths
that water can be filled to the brim of the boumesof the
field. This has been described 8 “ 7T %" "oras
“M M) " Furthermore Allama Abul Hasan Mawardi
(R.A.) states that the restriction are not comnarafl eras
and all areas but instead are situational and d&r @n
the basis of the situation of the land, the adjaéieids or
the time at which irrigation is done.
Therefore while keeping away from excess in usiagew
and not encroaching upon other users’ rights theemaf
such streams can be utilized.
% "(Y? ) YI# #" 7X ))%" ™
b *, 6DM) [Y 6DM)6 M @ @ )

" 85 @#% 85) %
(Umdat Al Qari 12/203, also refer: Takmilah Fath Al
Mulhim 4/505, Radd Al Muhtar 10/12, 21, 22 Fatawa
Hindiya 5/396, Durar Al Ahkam 10/292)



Maulana Muhammad Khursheed Dahoodi writes:

In the system of arrangements referring to custesns
practical. If it is customary to begin irrigatiorom the top
most and edge portion then this is what must be dafier
this the person falling under this portion irrigateis land.
And if the norm is to begin irrigation from the bwh end
then this is what must be followed. And if alteingt
between the two is the established practice thenntust
be followed. In this manner each manner will attémdhis
fields’ requirements and then accommodate the parsat
in line.

Although if no prior practice exists then most aery a
new pattern can be devised by means of mutual agnee
The decided manner of irrigation can start from ¢age
onwards or from the opposite direction or rotationa day
wise basis. But if no concord is reached then thete by
default shall be to start from the top and from ¢dge and
then moving rightfully downwards. (Faidh Al Bari &h
Sahi Al Bukhari 3/562 Umdat Al Qari Sharh Al Bukhar
12/203, Fath Al Bari 5/48, Al Figh Al Islami Wa-ditlihu
5/599)

12-Conditions to the ownership of water

Question 12: Under what circumstances does water
become private property?

Situations which prove the attainment will also v@o
ownership of water. Attainment would refer to swssfally
containing water in a specific place or object loattif it is
captured, in which case ownership over it woulghmeven. All
the authors concede over this much.
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Various authors have pointed out different situzdian
which ownership over water is attained. These are
mentioned now:
a- If water is stored in utensils or tanks.
b- Ifit is secured in ponds, water tanks or contaner
c- If a utensil is kept to capture rainwater and lisfup
with this water.



d- If boring is done or a machine put up to extractewa
then such water will be considered property.

e- Water from a publically shared stream which enters
ones land.

f- Water extracted from a well will be considered dp
even if it be in a barren place.

g- Procuring a water connection from the government fo
ones home or owned land proves ownership.

h- Ownership is established after purchase of water.

i- Companies that setup water supply plants will be
considered owners of that water.

For proof refer to:

Al Mausuah Al Fighiya 25/376, 26/129, Sharh Al Miga

10/276, Al Figh Al Islami Wa-adilltuhu 5/604, 6/466

Takmilah Fath Al Mulhim 1/521, I'la Al Sunan 14/157

Fatawa Hindiya 5/391, Muhit Burhani 19/69, Shan@5B,

10/12, Kitab Al Kharaj/95, Al Mabsut 23/158, Al Higla

71269, Badai'Al Sanai’ 5/274, Al Sharh Al Kabir B/, Al

Bayan Fi Madhab Al Imam Al Shafi 2/503.

[Papers: Maulana Muhammad Usman Bastwi, Maulana

Muhammad Huzaifa Dahoodi, Maulana Abrar Hasan

Nadvi, Maulana Muhammd Mustafa Qasmi, Maulana Abu

Sufyan Miftahi, Mufti Syed Bagqir Arshad Qasmi, Muft

Shahid Ali Qasmi, Mufti Zaheer Ahmad Kanpuri]

13- The issue of trading in water

Questing 13: Under circumstances in which a person
can claim ownership to water, is trading of watetdhunder
ownership allowed? —it should be noted that in gmesimes
trading in water has become an important and aulgt
activity.



Some authors are of the opinion that after water ha
been subjugated, contained and procured, man becdasie
owner. Therefore trade of this water and sellindoit profit
becomes a permitted activity. The following gentnascribe
to this viewpoint:

[Mufti Sher Ali, Maulana Muhammad Shahjahan
Nadvi, Qazi Muhammad Kamil Qasmi, Mufti Abdullah
Kaviwalla, Qazi Abdul Jaleel Qasmi, Maulana Aamiafar
Ayyubi, Maulana Rehmatullah Nadvi, Maulana TauqmdB
Qasmi, Maulana Abu Sufyan Miftahi, Hafiz Kalimulldmri,
Maulana Muhammad Mustafa Qasmi, Mufti Rashid Hussali
Nadvi, Maulana Muhammad Huzaifa Dahoodi, Maulana
Khursheed Anwar Azmi, Mufti Zaheer Ahmad Kanpuri]

Proofs:
(Fatawa "h" " % ,? %K) (Y (") (" -
Hindiya 5/391)

[Paper: Maulana Muhammad Shahjahan Nadvi, Qazi

Muhammad Kamil Qasmi]

2- Upon encouragement from the Prophet (PBUH) Hazrat
Usman (RA) bought the Roman well and donated it to
the public. (Nayl Al Awtar 5/146) [Papers: Mufti
Tanzeem Alam Qasmi, Maulana Muhammad Mustafa

Qasmi]
V, Y?", YEB( O * Y =t
3%"& "! 7D"'B)0"C) Y , G)
(Mot ht &% # 7
?6%; , % 3" " 2 "Y 3T
"%" %"4 % #Y %l , % Y 8%

(Badai’Al Sanai’ 6/188) [Papers: Qazi Muhammad
Kamil  Qasmi, Mufti  Abdullah Kaviwalla,



MaulanaAamir Zafar Ayyubi, Mufti Rashid Hussain

Nadvi, Maulana Muhammas Usman Bastwi]

(Ma Al "( 7 T) # * % - " -2
Sunan 14/166)

[Mufti Tanzeem Alam Qasmi]

5- Maulana Zafar Ahmad Usmani has quoted the
following consensus attributed to Maulana Ashraff Al
Thanawi regarding the permissibility of selling et

& "% ™))% Y , 8. 0" # "

V,@M" #%))-3 % "=" ' 8594 f

"OK@ "% %4 @Y #
('la Al Sunan 14/166)
[Paper: Mufti Tanzeem Alam Qasmi]
S () I (P 3%V)( (O V) TOTF"B -L
(Radd Al Muhtar 5/312)
[Paper: Mufti Rashid Hussain Nadvi]
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T -$#]1 9" - (%'MC* *» 6" T,

(Bukhari, Zad Al Ma’ad Li lIbn Al Qayyim 4/259, Al

Mughni La Ibn Qudamah 6/146) [Papers: Maulana

Ruhul Amin, Maulana Khursheed Anwar Azmi]

6" ) 5?2 TH# % * 85@I# # -
"%" - )5("M)# (7 -1#- - #' WF
(Kitab Al Kharaj/105) [Paper: Maulana Khurheed
Anwar Azmi]

Some other perspectives:
Streams, ponds and wells only allow procurement not
ownership because the right of the public is retim this



water. Therefore its sale is not acceptable. [Mzala
Khursheed Anwar Azmi, Maulana Abrar Hasan Nadvi,
Maulana Muhammad Usman Bastwi, Mufti Syed Bagir
Arshad Qasmi, Maulana Syed Abdul Rahim Hasani]

Mufti Tanzeem Alam Qasmi says that among the Hanafi
the sale of well water before it is procured is cansidered
correct. However if it is first collected in a uggithen after
determining its quantity selling it is permissibl@aper:
Maulana Aamir Zafar Ayyubi]

Maulana Ruhul Amin thinks that from the various itiasl
that talk of against the sale and purchase of waierclear
that this act is not an appreciated one.

Mufti Zafar Ahmad Kanpuri says that if the salengdter in
large quantities leads to a strong possibility ledrsage in
that area or is hampering the fulfilment of theizeihs’
basic needs then the government can rightfully swegh
activity.

Mufti Shahid Ali Qasmi hints towards the the staricat
the prohibitions on water being sold are only te éxtent

of considering this an act disliked.

(Fath Al Bari 5/39) ("  %* # * )M B

For proof refer to:

Al Mabsut 23/158, Majalla Al Buhuth Al Fighiyya (8di
Arab)/86, Sharh Al Majalla/669, I'la Al Sunan 1486
Fatawa Hindiya 5/478, Al Figh Al Islami Wa-adilltuh
5/596

Maulana Sabahuddin Malik Qasmi recommends two thing
in this regard:

First: The state should promote the preservatiorthef
natural sources of water instead of selling thewe shoud



keep a check and balance over elements that prove
detrimental to this effort.

Second: If the natural sources prove inadequate ifind
citizenship requires the establishment of wateplsugystems
then the government should bear these costs itcasea
welfare scheme. If this is not possible then itutthcset a
charge on the water.

14-The issue of making settlements in low lying areas

Question 14: An aspect of the spread of urban
populations is that in low lying areas (where porate
essential) plotting is done and these are then smldhake
settlements. On the one hand this leads to therwmstimng
divided among the people and also affects rainwater
harvesting. As a whole this results in depletiontled water
table and causes shortage for the entire populatien
reclamation of land under ponds to create settl¢srjestified?
What are the ruling in case the government laygatigns to
this or otherwise?

The plotting of and sale of lands in low lying aea
coverd by ponds for the purpose of establishinfjeseénts is
not acceptable as the possibility of common hams In it
despite what the state has to say in this regdyd.Nlajah) “B
% %: B %96.. This opinon is held by the following authors:

[Maulana Syed Abdul Rahim Hasani, Hafiz Kalimullah
Umri, Maulana Aamir Zafar Ayyubi, Mufti Syed Baghrshad
Qasmi, Maulana Abrar Hasan Nadvi, Maulana Khurshed
Anwar Azmi, Maulana Muhammad Mustafa Qasmi, Maulana
Rehmatullah Nadvi, Mufti Abdullah Kaviwalla, MuftSher
Ali, Mufti Zaheer Ahmad Kanpuri, Maulana Muhammad
Huzaifa Dahoodi]



Proofs:
@ 3 8%F (# # ("K) ™™ "B " -
( 7@ @ ?0'7 # 7 ? %"'4 $
( a7 < 7 # 0" 7 o+
"8 )
(Majallat Al Ahkam/688)
*uUu"- Y], @ , %" # & 7 " -+
8#% 8 7 %" 3 1Y &% B ¢)B®
"% - # Go%:
(Kitab Al-Kharaj/99)

Conditional Permissibility:
Mufti Zaheer Ahmad Kanpuri says that if land is enaf
an issue than the availability of water and sufiiti
reserves are present then in such a case bringen¢and
under ponds to habitation can be allowed. And ichsa
situation looking past the state’s prohibition arirgdy so is
also acceptable.
Maulana Muhammad Huzaifa Dahoodi opines that if the
surrounding areas are not affected by the estabdish of
the settlement and if the water is made to coursea i
manner that it does not affect the settlement thahling
over a pond is acceptable.
Maulana Khursheed Anwar Azmi opines that if the
government sees no harm in plotting the land thean do
so, but if it observes to the contrary then eveoait not
allot the land to any person.

Justifications for allowing settlements:
Certain authors feel that man possesses the raht t
dispose of any property in a manner he sees fitpdoiting on



low lying lands and creating settlements over thén
acceptable under the sharia if doing so is notipitsd by the
government and does not spell harm to others. Those
agreement with this view are:

[Maulana Abu Sufyan Miftahi, Qazi Abdul Jaleel
Qasmi, Mufti Rashid Hussain Nadvi, Mufti Tanzeemaih
Qasmi, Maulana Ruhul Amin]

Proofs:
©6%: 3% %%: '7B7( ,(% QM T"B " -
"<F ("#7?0' T" Q)
(Tanweer Al Absar M’a Al Durar Al Mukhtar 8/152)
T"(O)%A EE 7 2?2 F' ( ,6" "+
"D B( #(% 0
(Majalla Al Ahkam Madh/1192, Durar Al Ahkam
3/210)
: 0)%%:"! 7TW" 7( QM, K 6% " -/
"@D $%)" "B( ,0 6% ;F
(Mausuat Al Qawaid Al Fighiya 4/309, with reference
to Al Mabsut)

However Maulana Shahjahan Nadvi says that since
there is no quantification of the harm that mayiramirred the
government can place restrictions over establishetiements
in light of general harm because it is appointed tlas
representative of the public. An almost similar ropn is
expressed by Mufti Rashid Hussain Nadvi, Mufti Tesm
Alam Qasmi, Maulana Ruhul Amin and Maulana Muhammad
Usman Bastwi.

¢ me %" E F"< FM™ T
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(Fatawa Muasirah: Dr. Yusuf Qardhawi 1/597) [Paper:

Mufti Tanzeem Alam Qasmi]

%%: 2 ,0% F - %"@", @F "
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[Al Figh Al Islami Wa-adilltuhu 5/522) [Paper:

Maulana Ruhul Amin]

Mufti Shahid Ali Qasmi has enumerated the following

situations in this context:

a- If plotting on the land does not lower the watdnl¢éa
then the landowners can proceed with the process.

b- Those areas in which the shortage of water is aaute
plotting on the land poses a serious risk to théewa
table -and also if the government has prohibiteal th
plotting of lands in low lying areas- it would be
obligatory upon land owners that they refrain from
plotting the land and violation of the prohibitigg not
allowed.

c- If the situation is such that plotting on the laatia lower
altitude shall affect the water table but not ascimto
cause harm to the public, i.e. there are adequetesipns
to source water from elsewhere, then in such cases
plotting of the land is allowed.

15-The supply of water is the state’s responsibility:

Question 15: The charter of the government stdtat t
it shall provide the citizens with water for drinki and other
uses. Even rural areas are covered under this oarder
developed countries. Is the supply of water themlaigation
of the government and is it every citizen’s rightdemand it?



If the government then sets a charge on water wibuigthnd
correct in demanding a price and would it be esitlto
cessation of supply in case of non payment of asafgpm the
Islamic point of view?

All the authors concur in relation to this questtbat it
is one of the state’s liabilities that it ensuretevasupply to its
citizens and it is every citizen’s right to dematied same.
Although some difference exists regarding whetlmenes sort
of payment or charge in liew of this is approprialdost
outhors lean towards the view that since estalpigslai supply
system means that the state incurs costs; thenigwf some
charge in return is a valid move under the sharéiia case of
non-payment of the charge the state is authorzedit supply.
This opinion is held by:

[Qazi Abdul Jaleel Qasmi, Maulana Abu Sufyan
Miftahi, Maulana Sabahuddin Malik Qasmi, Mufti SkdhlAli
Qasmi, Maulana Ruhul Amin, Mufti Tanzeem Alam Qasmi
Mufti Rashid Hussain Nadvi, Mufti Abdullah Kaviwall
Maulana Muhammad Shahjahan Nadvi, Maulana Muhammad
Mustafa Qasmi, Maulana Khursheed Anwar Azmi, M&fged
Bagir Arshad Qasmi, Maulana Abdul Rahim Hasani,iHaf
Kalimullah Umri]
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(Al Figh Al Islami Wa-adilltuhu 8/6276)

The issue of halting water or not:
If the person is so poor and destitute that heatgway for the
service of being supplied water then it is necgstat the
government provide water gratis. If there is nceothheans of
procuring water then the government would be wrang
halting supply.
[Maulana Muhammad Usman Bastwi, Mufti Tanzeem
Alma Qasmi, Maulana Abrar Hasan Nadvi, Hafiz
Kalimullah Umri]
Maulana Huzaifa Dahoodi says that the state should
undertake the supply from its own pockets and shook
charge for it. If the state treasury facilitatethién the state
is not correct in charging for the supply of water can it
halt supply in case payment of the charge is nssipte.
Maulana Rehmatullah Nadvi is of the opinion thatlem
the Islamic point of view the state does not héaeright to
halt supply in case of non-payment. Instead sonherot
form of punishment or warning should be adopted.
Mufti Rashid Hussain Nadvi is of the view that ireas
where traditionally the order is to procure watgrdme’s



own self, there the state is not responsible ferstipply of
water.

Maulana Aamir Zafar Ayyubi says that the supplyaiter
is not one of the state’s obligations but in faolyothe
protection of water sources is. Also, this demaaud ot be
made of the state.

16- The establishment of drainage is the state’s respsibility:

Question 16: The same questions arise in the chse o
used or dirty water and its drainage for which gogernment
has laid out a sewage system. Not only are theest® of the
population linked to drainage, the health of thetiren
settlement is tied to it. From a sharia perspectw# drainage
then be considered a duty of the government anghé of the
citizens?

In the context of this question all the authorsretthe
same opinon that the expulsion of used and dirtymtarough
the creation of a drainage system so that the thedltthe
citizens is maintained is a duty of the state urtlersharia’s
perspective and this can be demanded from the state

Proofs:
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(Badai’Al Sanai’ 6/192)
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Some other perspectives:
If the state incurs expenditure in the setup ofra@ndge
system, then the citizenry is to tolerate any such
expenditure. %A )IA Y ?2*7 @PB*E Y~
[Maulana SyedAbdul Rahim Hasani, Mufti Syed Bagir
Arshad Qasmi, Mufti Zaheer Ahmad Kanpuri]
The costs shall be imposed upon the citizens. [Muft
Abdullah Kaviwalla]
It is the moral duty of every person to dispose difty
water in such a way that it doesn not pollute tineofhis
neighbours, the neighbourhood or the area. [MauRautaul
Amin]



Critical Analysis

Water Resources and Related Sharia Rulings
Questions: 1to 5

Mufti Rashid Hussain Nadvi

One of the topics of importance raised at thd' 20
seminar of the Islamic Figh Academy was “Water Reses
and Related Sharia Rulings”. The total number oéstjons
related to this topic is 16. The Academy has deétzhthe duty
of addressing and summarizing the answers to qumssfi to 5
upon this author. The academy received a totallaritries on
this topic. The summaries of the first 5 are présgnas
follows:

The first question on this topic is that “What ngs
does the sharia list out pertaining to the useatev?”

First Ruling:

In answering this question almost all the authargeh
talked about the purity of water unless it getstaonnated. As
substantiating evidence the authors have mentioties
following proofs:

1- Many authors have mentioned these verses:
(Al Furgan: 48)'Go *; G - " (a

(Anfal: 61)"() ! %*$" I (o)
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[Maulana Khursheen Anwar" %*$" Y% B " -/
Azmi]
[Hafiz Kalimullah Umri]"J ( "B % *$ - "2
" %'A %*S........ 3" O -T" (- # T-"-P
[Hafiz Kalimullah](Bidayat Al Mujtahid)
(Bidayatul Mujtahid)(Hafiz Kalimullah)
Second Ruling:
Most authors have written that extravagance while
using water is prohibited. The proofs for this are:
(Araf: 31)" % B )% "o-

"# %*$ , "lI5@Y 3, " (- " -+
@M 70 ) A" )9 "I ("# ) 7" -l
(Bukhari)"

[Dr. Bahauddin Nadvi, Rashid Hussain Nadvi, Maulana
Muhammad Huzaifa Dahoodi, Maulana Naeem Akhtar
Qasmi, Maulana Khursheed Anwar Azmi, Maulana
Tanzeem Alam Qasmi]
et MY "%) 7" -2
[Maulana Muhammad Usman Bastwi, Maulana Ruhul
Amin, Mufti Sabahuddin Malik Qasmi, Dr. Shahjahan
Nadvi, Maulana Khursheed Anwar Azmi]
I "6% ' " -P
[Maulana Abrar Hasan Ayyubi Nadvi, Maulana
Ataullah Qasmi, Thesis Writer, Jamia Arabia]
[Mufti Abdullah Kaviwalla]"(# | <" I" ' "o-L
Third Ruling:
The authors have written that polluting water ig no
allowed. Proofs for this are mentioned now:
"(", A"l1<%'B< - )B " -



[Maulana Abu Sufyan Miftahi, Maulana Ruhul Amin
Hansut, Dr. Shahjahan Nadvi, Maulana Khursheed
Anwar Azmi, Rashid Hussain Nadvi]

"& ' - A"B " -+

[Maulana Abu Sufyan Miftahi, Maulana Huzaifa

Dahoodi, Maulana Abrar Hasan Ayyubi Nadvi,

Maulana Muhammad Usman Bastwi, Mufti Tanzeem

Alam Qasmi, Rashid Hussain Nadvi]

(Al Hadith)" K ,3"]A"D,( e A
[Maulana Abu Sufyan Miftahi, Maulana Muhammad
Huzaifa Dahoodi, Maulana Khursheed Anwar Azmi]
Fourth Ruling:

Nobody has a monopoly over water; therefore the
creation of such reserves that encroach upon sagesboght
to water is also not correct:

(Al Hadith)"%  f , UD1, % "o

(AlHadith)"FY # #Y ))"™B ") 7 - "+

[Maulana Ruhul Amin, Maulana Sher Ali, Mufti

Tanzeem Alam Qasmi, Thesis Writer Jamia Sadia

Arabia]

Mufti Bagir Arshad Qasmi however has first quotkd t
linguistic and sharia connotations of the wo&#6” and then
mentioned the rulings in this regard. He then gwet establish
the various types of water in terms of purity amgpury after an
in-depth examination of pure water. A similar brgakn has
been presented by Mufti Zaheer Ahmad Kanpuri and a
particularly detailed discussion has been done byftiM
Rehmatullah Nadvi.

The second question was that what situations would
constitute prodigiality and what does the sharielate in their
regard?



Adressing the first segment of this question ththas
have written that one situation which would congtitprodigiality
would be using water in permissible activities maaints greater
than has been ascribed, for example washing the tbat come
under ablution more than thrice. Another situatfoletting water
run off without any reason. This can happen in aetsa of
situations, for example letting a tap run withcesison or misuse
water in the bath house or toilet. The authors hawated the
following provisons in this regard:

S * YW I ("# % 7
(Al Hadith) "6%

[Mufti Tanzeem Alam Qasmi, Maulana Khursheed

Anwar Azmi, Mufti Sabahuddin Malik Qasmi, Maulana

Sher Ali, Maulana Zaheer Ahmad Kanpuri, Maulana

Syed Bagir Arshad Qasmi Bangalori, Mufti Kamil

Qasmi, Maulana Abrar Hasan Ayyubi Nadvi, Maulana

Naeem Akhtar Qasmi, MaulanaHuzaifa Dahoodi,

Maulana Abu Sufyan Miftahi, Maulana Kalimuillah

Umri, Rashid Hussain Nadvi]

"$ B :l (5 ", %@ @ )% "l (5 -+

% & -""1'"% 7 ":1 (5""% %-

[Maulana Rehmatullah Nadvi, Mufti Usman Bastwi,
Mufti Syed Bagir Arshad Bangalori, Mufti Muhammad
Huzaifa Dahoodi,Maulana Kaliullah Umri, Mufti

Abdullah Kaviwalla]

"O ) A" )9 " I ("# ) 7 "ol
[Maulana Khursheed Anwar Azmi, Mufti Abdullah
Kaviwalla, Maulana Muhammad Huzaifa Dahoodi, Dr.
Bahauddin Nadvi, Maulana Kalimullah Umri]

(AlHadith)"; < ,Q -"' # "2



[Maulana Huzaifa Dahoodi, Hafiz Kalimullah Umri,

Rashid Hussain Nadvi]

(Al Hadith)"6% B ?6% B' -P

[Maulana Ruhul Amin, Maulana Huzaifa Dahoodi,

Hafiz Kalimullah Umri]

"# %*$ , "'5@Y 3, "(7 "-L

[Maulana Muhammad Huzaifa Dahoodi]

As far as the second segment of the question rigard
the sharia’s view on excess is concerned, the msritave
presented three points of view:

The first opinion is that in light of the above pf®
prodigiality is prohibited or unacceptable. Thisnign is held by:

Hafiz Kalimullah Umri, Maulana Abu Sufyan Miftahi,
Maulana Huzaifa Dahoodi, Maulana Naeem Akhtar Qasmi
Maulana Abrar Hasan Ayyubi Nadvi, Mufti Abdullah
Kaviwalla, Mufti Syed Bagqir Arshad Qasmi, Maulana
Rehmatullah Nadvi, Mufti Sabahuddin Malik, Maulana
Khursheed Anwar Azmi, Mufti Tanzeem Alam Qasmi.

The second opinion is that prodigiality is absdiute
unacceptable because in% B " the verb is not on the sensory.
This opinion is expressed by Maulana Ataullah Qasmi

The third opinion is that if the profusion is on
persolnally held water then it is considered detdstand if it
is on water that is public or jointly held then satered haram.
This opinion is held by:

Maulana Muhammad Kamil Qasmi, Maulana
Muhammad Usman Bastwi, Maulana Ruhul Amin, Maulana
Sher Ali, Dr. Shajahan Nadvi, Rashid Hussain Nadwiesis
writer Jamia Sadia Arabia.



These gentlemen have used jurisprudential passages
like this one to substantiate their reasoning:

65 -?(0 %* ) UD1L # " ( 6%K™"

"1%,]% ( %*$" #

(Al Durr Al Mukhtar, Kitab Al Taharat) [Dr. Shahjain

Nadvi, Malulana Kamil Qasmi, Maulana Huzaifa

Dahoodi, Rashid Hussain Nadvi]

Then some other gentlemen have inferred from Allama
Shami’s argument that the correct interpretatiothef makruh
prohibition is only to be read as disliked whilereohave read
it as being absolutely detestable.

The third question is about procedures outlinedhin
sharia to protect against water pollution and loWing them
obligatory or simply ethical in value?

While answering to the first part of the questidre t
authors have mentioned the following rulings:

1- If one wakes up then before washing ones handsethri
he may not put his hands in a utensil accordinthéo
Prophet (PBUH):

" K *M"-)51D13" A", ( ! -; "-"T

[Hafiz Kalimullah Umri, Maulana Huzifa Dahoodi,

Maulana Naeem Akhtar Qasmi, Maulana Abrar Hasan

Ayyubi, Maulana Rehmatullah Nadvi, Maulana Ruhul

Amin Hansut, Mauana Sher Ali, Mufti Shahjahan

Nadvi, Maulana Khursheed Anwar Azmi]

2- Uriniating into still water has been prohibited: | (A
Hadith) “II - )yB 7
[Maulana Kalimullah Umri, Rashid Hussain Nadvi,
Maulana Muhammad Huzaifa Dahoodi, Maulan Naeem



Akhtar Qasmi, Maulana Abrar Hasan Ayyubi Nadvi,
Maulana Ataullah Qasmi, Maulana Abdullah
Kaviwalla, Qazi Kamil Qasmi, Mufti Syed Baqir

Arshad Qasmi, Mufti Muhammad Usman Bastwi, Mufti
Zaheer Ahmad Kanpuri, Maulana Rehmatullah Nadvi,
Maulana Ruhul Amin Hansut, Maulana Sher Ali, Mufti
Sabahuddin Malik Qasmi, Mufti Shahjahan Nadvi,
Maulana Khursheed Anwar Azmi, Maulana Tanzeem
Alam Qasmi, Thesis writer Jamia Sadia Arabia]

3- Urinating in water that is flowing is also not petted:

(Al Hadith) "<% (T #H % * "
[Maulana Muhammad Huzaifa Dahoodi, Mufti
Muhammad Usman, Maulana Tanzeem Alam Qasmi]

4- Consumables should be kept covered because the
hadiths narrate:
"«% !'$ %M @Y -"
[Maulana Kalimullah Umri, Rashid Hussain Nadvi,
Maulana Muhammad Huzaifa Dahoodi, Mufti Abdullah
Kaviwalla, Maulana Ruhul Amin, Maulana Sher Ali,
Maulana Shahjahan Nadvi]
5- Urinating and faecating in the watercourses is not
permitted:
(Al Hadith)"% , %) :UD1 #D -
[Rashid Hussain Nadvi, Mufti Muhammad Usman,
Maulana Abrara Hasan Ayyubi Nadvi, Maulana
Rehmatullah Nadvi, Maulana Ruhul Amin, Mufti
Shahjahan Nadvi, Mufti Tanzeem Alam Qasmi]
6- Even in a state of sexual impurity bathing in watext
is still is not allowed as is narrated by the Priph
(PBUH): “& I ' - A"B ”



[Maulana Huzaifa Dahoodi, Maulana Naeem Akhtar
Qasmi, Maulana Khursheed Anwar Azmi, Mufti
Tanzeem Alam Qasmi]
Urinating in the washroom is not permitted: (Al htag
‘Wt )BT
[Maulana Huzaifa Dahoodi]
Polluting water with snot, saliva etc is not petedtas
is mentioned in Shami:

" ,$MB @ M 7
[Maulana Ruhul Amin, Maulana Huzaifa Dahoodi,
Maulana Khursheed Anwar Azmi, Mufti Tanzeem
Alam Qasmi, Thesis writer Jamia Sadia Arabia]
Maulana Abrar Hasan Ayyubi has written that divegti
the water from factories and workshops into rivansl
ponds is haram. Those hadiths which mention
% , %) . Many jurists have pointed towards this
interpretation.

10-Maulana Ruhul Amin Hansut has also included

drinking water by touching waterskins to the mouth
under this because the hadith say; “ &% " - *

" and Hafiz Ibn Hajr has also mentioned the
contamination of water as a reason for the ban.
As answer to the second segment of the question

regarding whether these rulings are obligatory oranhsome
authors have deemed them absolutely obligatoryhané also
deemed non compliance haram. These gentlemen are:

Maulana Abu Sufyan Miftahi, Maulana Naeem Akhtar

Qasmi, Maulana Ataullah Qasmi, Mufti Abdullah Kavwilha,
Mufti syed Bagir Arshad Qasmi, Mufti Muhammad Usman
Bastwi, Mufti Zaheer Ahmad Kanpuri, Maulan Sher, Aufti



Sabahuddin Malik, Maulana Khursheed Anwar Azmi, Sitie
writer, Jamia Sadia Arabia

On the other hand some authors have distinguished
between these rulings calling some obligatory, sameal and
some merely discouraged. For instance the rulinginag
urinating in a small amount of still water is olaligry whereas
if this act is committed in a large volume of stillater is
discouraged/disliked. These gentlemen have alstedqudetails
from jurisprudential books and their names are:

Rashid hussain Nadvi, Maulana Muhammad Huzaifa
Dahoodi, Maulana Abrar Hasan Ayyubi, Mufti Shahjha
Nadvi, Maulana Rehmatullah Nadvi, Maulana Ruhul Ami
Mufti Tanzeem Alam Qasmi.

The fourth question was that through chemical pgese
dirty and contaminated water can be made fit fag. ua/ill
water treated so be considered pure?

Most authors have mentioned in this regard thah suc
water shall be considered pure according to theissh@hese
people are:

Hafiz Kalimullah Umri, Dr. Bahauddin Nadvi, Maulana
Abu Sufyan Miftahi, Maulana Naeem Akhtar Qasmi, Muf
Abdullah Kaviwalla, Maulana Syed Bagir Arshad Qasmi
Mufti zaheer Ahmad Kanpuri, Maulana Ruhul Amin, Muf
Sabahuddin Malik, Mufti Tanzeem Alam Qasmi, Thesiger
Jamia Sadia Arabia, Mufti Shahjahan Nadvi.

Moreover some among these have even specified that
the water shall be pure only when the impurity cually
removed from it, colour, smell and taste are chednge
Otherwise only masking the impurity shall not deisa water
pure. [Dr. Bahauddin Nadvi, Mufti Abdullah Kaviwall



Maulana Shahjahan Nadvi, Mufti Tanzeem Alam Qasmi,
Thesis writer Jamia Sadia Arabia and others]
These gentlemen have substantiated their claimgusin
these provisions:
$ (#@ 6 -8 ?2%"1] 7" -
"-Go*$% "%
(Fatawa Al Lajnah Al Daa’'imah Fatwa: 3022) [Hafiz
Kalimullah Umri Mufti Sabahuddin Malik]
&) %*$ ... 5 % )- )-(F)3%'A V, -+
-

(Tuhfat Al Muhtaj 1/87) [Dr. Bahauddin Nadvi]

3- Since there has been an alteration in its nat@evtter
shall be considered pure
[Maulana Abdullah Kaviwalla, Maulana Ruhul Amin,
Mufti Sabahuddin Malik, Mufti Shahjahan Nadvi,
Mufti Zaheer Ahmad Kanpuri]

I (%*$! "B( )! 6 Y 3 -%A ), " -2
"%'A 0" " %$ ("H#H N 9YOW'A 0"

(Fatawa Tatarkhaniya) [Maulana Syed Bagir Arshad

Bangalori]

5- The hadith mention:(*"% -( $ -( %"4 B7 soif
this fault is eliminated then the water shall be
considered pure [Mufti Tanzeem Alam Qasmi]

6- The Figh Academy of Makkah rulings p.17 declares
such water pure
[Mufti Tanzeem Alam Qasmi, Maulana Syed Baqir
Arshad Qasmi etc.]

Meanwhile some authors opine that chemical prosesse
can purify still or running water because theyrdalke cause of
the impurity and if the impurity is removed there tivater is



purified however it won't be completely pure becawsven
after the process the cause of contaminationlisrsied in the
water unless it is let into running water and sefst or put
into a large amount of running water and then éeaaulana
Huzaifa Dahoodi has consulted a large number @é$pulential
books and also consulted the Islamic Figh Acadehiakkah
rulings to weave his case. The following gentlermaso
express the same opinion:

Maulana Sher Ali, Rashid Hussain Nadvi, Maulana
Abrar Hasan Ayyubi Nadvi.

The proofs they have presented are:

1- Maulana Abrar Hasan Ayyubi has presented passages
from Ibn Taimiyyah and Ibn Al Qayyim. He has also
used this jurisprudential rule* ) @ )8)1 '7! .

2- The writer Rashid Hussain has written that thiscpss
does not completely transmute but instead decorspose
to gradually therefore would not be pure if slightl
stagnant.

3- Maulana Sher Ali has used this passage to bolster h
case:

& ("% $ M,3 ] % "A | "

(Hindiya) "[ %*P)!"(T7)MZE& |

Whereas Maulana Muhammad Usman has stated that
according to the Imam Muhammad’s point of view suglter
would not be pure. However according to the Threars and
Imam Abu Yusuf it shall be purified. This rests e view of
Imam Muhammad but in times of need it can be used
according to Imam Abu Yusuf. These are cited frorivl’at
Rasa’il Lucknawi p. 51.



Considering the decisions of the Figh Academy,
Maulana Nizamuddin (R.A) and Maulana Khalid Sadhll
Rehmani Maulana Rehmatullah Nadvi writes that i€ th
constituency is such that water outweighs the inmtypuand
there is no alternative at hand, only then may wlager be
considered pure.

Maulana Khursheed Anwar Azmi decrees that such
water will be considered pure in areas where tigegescarcity
of water. As proofs he presents the following:

"T %Y E: ' 7?%"" & @ " -
2- Allama Shami states:
o', (7 % & ) 7 D), "# 5"
"Q )OO, a% @ ) 5'7!I"#a%
(Radd Al Muhtar 1/336)

The fifth question that the academy posed was veneth
the government had the right to impose restrictionertain
uses of water in light of shortages and whethemwds
obligatory to follow such directives by the state.

While certain authors have not addressed this munest
at all others have said that restriction on usirgewmore than
there is need shall be considered justified amlabligatory to
follow them. However many authors have specifiect th
imposoing such restrictions shall only be allowkthere is an
actual shortage. Others have mentioned additional
requirements. For instance, Maulana Huzaifa Dahoodi
mentioned two more conditions:

1- The use of water should not be linked to essené&atls
of man.
2- It should not be linked to any sharia directive.

Many authors have also said that this restrictiooukd

not conflict with any sharia directive. (Maulana Hili Amin



Hansut, Maulana Rehmatullah Nadvi and Maulana Naeem
Akhtar Qasmi)

Whereas Mufti Sabahuddin Malik Qasmi has put a
condition stating that the restriction should net footed in
discrimination. The authors have used the followiegts as
corroboratives:

%Y - % "¢ "% oz ™ T

(Quranic Verse) (Rashid Hussain Nadvi, Maulana

Muhammd Usman Bastwi)

"EM@" ,EM @#%$B -+

(Al Hadith) (Maulana Kalimullah Umri)

3- The Sahih Muslim states:

1"D, ! , (70) "# 7& 9 17"

n Z (Bu

From this hadith Allama Baji has argued that inwigf

interests the authority can put restrictions onube of

common goods like water and grass. (Maulana Ruhul

Amin Bastwi)

"@) @' %'4,! K @#% -2

(Radd Al Muhtar, Kitab Al Qidha) (Mufti Shahjahan

Nadvi)

5- Maulana Khursheed Anwar Azmi has deduced this
from the the fact that Prophet Yusuf ordained the
management of the flow of water according to needl a
jurists allowed taxation in special cases. Alsarbag
the sale of cantaloupes during cholera outbreaks wa
also allowed.

" , %*  )%:- "L

(Badaih the same is in Al Hindiya and other books)

(Rashid Hussain Nadvi, Maulana Syed Bagqir Arshad

Bangalori and Mufti Zaheer Ahmad Kanpuri)



7- There is concession for the sake of public intehese.
(Mufti Tanzem Alam Qasmi, Maulana Muhammad
Usman Bastwi, Maulana Naeem Akhtar Qasmi,
Maulana Abrar Hasan Ayyubi Nadvi, Maulana
Rehmatullah Nadvi and others)

"%"A h ,%%: (", "! ( ,6% -T "B" -i

(Durar Al Ahkam 10/220) (Maulana Huzaifa Dahoodi)

(Maulana Sher Ali Gujratiy * -% M, ") 8 7" -
F"l@B % Y)E " " @ By 1K , '7"-K
"(, '7BT&#% 3% -

(Al-Ashbaah) (Maulana Ruhul Amin Hansut)



Water Resources and Related Sharia Rulings
Questions: 6 to 10

Mufti Zaheer Ahmad Kanpuri

| received a total of 20 entries on this topic. &sw
presented with questions 6 to 10 for analysis.

Regarding the first segment of question 6 which
concerned the ownership of groundwater, 18 authsented
their views: Of this two views are:

1- Water situated under the premisis of owned lantbis
be considered the property of the land owner.

The following gentlemen ascribe to this opinion:

Hafiz Sheikh Kalimullah Umri, Maulana Abu Sufyan

Miftahi, Mufti Rashid Hussain Nadvi, Mufti Sher Al

Mufti Abdullah Kavi, Mufti Syed Bagir Arshad Qasmi,

Maulana Usman Bastwi, Mufti Rehmatullah Naduvi,

Maulana Sabahuddin Malik Qasmi, Mufti Tanzem

Alam Qasmi.
Proofs:
B3%"M) "%" 6% " (-<- F* ( 6% " "
"-<-)5 6% « "
(Sharh Majallat Al Ahkam 11/210)
("-( %0 ,%* -[ - =%l "
" " &%)%Mz "t T7T( , M @F "%"
(Hidayah 4/486)

Jami' al-'Ulum, Patkapur, Kanpur



', B% ,@=B *"#&% [%Y - ("

(Hidayah 1/200)
Mufti Tanzem Alam Qasmi has considered water above

mineral deposits found under owned property.

2- Second opinion: That water under the ground is
nobody’s property.
Those who ascribe to this view:
Mufti Muhammad Huzaifa, Maulana Naeem Akhtar
Qasmi, Maulana Abrar Hasan Nadvi, Maulana Ataullah
Qasmi, Maulana Ruhul Amin, Maulana Muhammad
Shahjahan Nadvi, Maulana Khursheed Anwar Azmi
and Mufti Zaheer Ahmad Kanpuri

Proofs:

"0 "B[%Y 8 "
(Durr, Ma’ Al Radd 10/9 same is in Al Radd 10/7, Al
Miyah Al Jariyat Taht)
"-0)8" [%Y 8 @"% 3" "
(Durar Al Ahkam Sharh Majallat Al Ahkam 10/265)
“"BO0 %"4[%Y 8 "
(Mabbsut Al Sarakhsi 22/153, Al Naas Shurakau Fi Al
Thalatha Al Maa wa Al Kala wa Al Nar Al Hadith)
"-0)]" [%Y 8 % "
(Majallat Al Ahkam Al Adliyah Ma Sharah 1/676)
Section 2 of question 6 asked whether the goverhmen

can prohibit a landowner from boring on his landviater.

Three points of view emerged on this matter:

1- Almost all the authors have written that the stzda
prohibit boring for water in light of the publicterest.
Also following such an order is required by thersha



This opinion is expressed by:

Sheikh Kalimullah Umri, Maulana Abu Sufyan Miftahi,
Mufti Rashid Hussain Nadvi, Maulana Naeem Akhtar
Qasmi, Maulana Abrarh Hussain Ayyubi Nadvi, Mufti
Abdullah Kavi, Maulana Muhammad Usman Bastwi,
Mufti Bagir Arshad Bangalori, Maulana Ruhulamin,
Maulana Sabahuddin Malik Qasmi, Maulana
Muhammad Shahjahan Nadvi, Maulana Khursheed
Anwar Azmi, Mufti Tanzem Alam Qasmi and Mufti
Zaheer Ahmad Kanpuri

Proofs:
YQM %%: " 7 (Ibn Majah 233) % %: B %%: B
(Al Ashbah wa- Al Nazair La Ibn Nujaiti  %%: T,
1/143-144)
(Durar Ala Al Radd" 9) %:*! ' " C) )OF B
5/282)
,%- , @ )%"B-%$%)( OFB "
(o
(Majallat Al Ahkam Al Adliyah p.681 article 1254)
"I %Y % "$ ! $ zm™m ™
(Surah Nisa)
"%"A h ,%%: (", %! ( ,6% -T"B "

(Article 1197)
( 8"F 7<="DI (T *% , %F" - %-
"() DMB
(Al Bada'i/481)
""C%: %) -B ( ,(% ,QM T"B "
(Radd Al Muhtar 559/2 the same is in Al Mughni 7/52
The second opinion:



Neither can the government stop one from boring on
one’s land, nor is obedience to such a decreenejunder the
sharia.

The sole proponent of this perspective is Maulana
Huzaifa Dahoodi.

Proof:

This passage from Durar Al Ahkam Sharh Majallat Al
Ahkam:

, (, %MZ %F 11 a%M- ( , %l) - %F "

( Y%) & ', Y %l) 8)', %l) 0 &%5

8 3" - ( ,(% " %) "BQM 0'Y

(10/265)" -0 ) 8" [%Y

The third opinion:

Mufti Muhammad Rehmatullah Nadvi says if the state
provides an alternative then it can prohibit borimg one’s
land, otherwise not.

Question 7: In this matter there are two opinions:

a) The government can order the demarcation of an area
of an individual's house as cachement area and
adherence is required. Those who ascribe to this
opinion feel that although the management and
preservation of cachements of running water is the
government’s responsibility, under special
circumstances it can delegate this duty to to #pfe.
The people are also responsible at an intermelgiagd

Proponents:
Hafiz Kalimullah Umri, Maulana Abu Sufyan Miftahi,
Mufti Rashid Hussain Nadvi, Dr. Bahauddin, Mufti



Muhammad Huzaifa, Maulana Ataullah Qasmi, Mufti &ye
Bagir Arshad Bangalori, Mufti Muhammad Usman Bastwi
Mufti Rehmatullah Nadvi, Mufti Ruhul Amin, Maulana
Sabahuddin Malik Qasmi, Maulana Muhammad Shahjahan
Nadvi, Maulana Khursheed Anwar Azmi, Maulana Naeem
Akhtar Qasmi and Mufti Zaheer Ahmad Kanpuri.

Proofs:
The proofs presented by the abovementioned gemleme
are as follows:
F"''@ %Y)E " " @ # ")k, 7"
"@) @' %"'4>!B @#$7(, '7 7 #% (
(Al Ashbah wa Al Nazair La Ibn Nujaim p.18)

*F-&"$)3%™$ #] T 8., @ "!'7 "

W T, # % %Y ... 3%"$ #H %),
"0' #1%)" -@

(Durar Al Ahkam 1/349)

0'Y % 7a - #Y %* ' % $ # "

oo ) @#@
" 76% #-

(Mabsut Al Sarkhsi 23/168)
8y, ", 8 #(D70 %4 %* <%
("% #] %)"@
(Majallat Al Ahkam Al Adaliyah p.705)
8) % $ , <% 7%*Y 3' 8 "
" 8" * = , " @ *F Y
(Bada'i/280)
b) The government can not order individuals to allecat
specific area of their homes towards water consiemnva
and neither is it obligatory to follow such an arde



Proponents:
Mufti Abdullah Kavi, Mufti Sher Ali, Maulana Abrar
Hasan, Mufti Tanzem Alam Qasmi.

Proofs:

These gentlemen say that an order of this naturdwi
a burden to the populace. Mufti Ali says that firglidrinking
water is an issue in itself and there is talk ofkimg
cachements in the homes. Mufti Tanzem Alam Qasndi an
Maulana Abrar Hasan say that the government carorosr
such a task on the citizens although it can be dmmen
incentive, asking them for their contribution.

Question 8: In response to this question nearlythel
authors feel that with regard to the constructibrdams, the
government can force the inhabitants of the areeelkocate
with certain conditions in mind. Under extreme angy and
with adequate compensation the Imam of the timetbadtate
can order relocation. Whereas in Mufti Syed Bagmshad
Bangalori’'s opinion without the permission of thesidents
there can be no movement. Permission from theertsds on
top of the earlier condition of adequate compensati

Proofs:
Those authors who feel that resettlement is a valid

option have presented the following proofs:

@" )] # E: &)8 % [% M "

"@" )Y - 3%) "% 'M-1% E : v %0

(Shami Kitab Al Waqf 3/421)

0'(",<% 'V," %; (", ",@, E ,6% ('

(Shami " 9) %%:E " %"4 (F' ( " @

10/472)



(Sharh Al Qawaid™  %%: T, -QM %%: "
p.197)
(Al Qawaid Al "QM %%: 8)1)& ! %%: T,
Fighiya p.385)
('la Al Sunan 13/203," DT * % <% - "
206)
"W %" ((@#@B!g 7 "
(Radd Al Muhtar 6/298)6MY %%: ) " B %%:"
The main proof presented by the authors who réfect
validity of forceful evictions is this verse:
% B7 $))!")! B z "M
" [% #
Question 9: This issue has resulted in three pahts
view emerging:
a) In such a situation breaking the dam would nothee t
right thing to do since putting another in harmsywa
save one’s own self is not correct.

Proponents:

Maulana Abu Sufyan Miftahi, Mufti Syed Baqir
Arshad, Mufti Muhammad Huzaifa, Maulana Abdullahvka
Maulana Muhammad Shahjahan Nadvi, Mufti Tanzem Alam
Qasmi.

Proofs:
&" ("MY &" I - ="B " "% %: B %%: B
7 <, (:%- % '%%: ) "B %%:" ,)"(F
" @%) ,3% [%- , (%-8 7..3% [%-

3% [%- 7< (% (-



(AlHindiya "% ) 7! 6"-& %) T ' "
5/824-83)
<MY @ $)%"0..@ $ "%* # "
"3%"A) % %:K) (F #%%: T, "%" (Y ?20"(
(Muhit Burhani 19/97)
" (D7 )B 3%"40DV)(F #0D* T, " Y
(Badai’Al Sanai’ 5/274) "B
b) That action which causes least damage to all shoeild

considered since putting anoter in danger to save

oneself is not correct at all. This point of vieswsimilar
to the first.

Proponents:

Hafiz Kalimullah, Mufti Rehmatullah Nadvi, Mufti
Ruhul Amin, Mufti Rashid Hussain Nadvi, Maulana Abr
Hasan Nadvi, Maulana Muhammad Usman Bastwi, Dr.
Bahauddin and Mufti Zaheer Ahmad Kanpuri.

Proofs:
"*EM & %) %%: *#-<% F 8% 7
"9 %% "7 Y)( %1)B (1) "B %%:"
"( 6M), B7 - 7 %"A )% %:7 D) %%:

(Durar Al Ahkam Sharh Al Majallat article 25)

"0 #! o, ;o o#1DoMt "
Essentially in both these point of view breaking th
dam to save one’s own self only is not considemcect.

c) Breaking the dam to protect one’s own life is jfisti
even if it means putting the one’s further dowrrisit
because the intention here is not to cause harrsedut
preservation.



Proponents:
Maulana Khursheed Anwar Azmi, Mufti Sher Ali,
Maulana Sabahuddin Malik Qasmi.

Proofs:
-e,M! ,(Fd" -< -I'"B (", -B!'; 7"
"#" " ?3%"4 #!; T:"
[) ,8"% ?E - %"A) G, [%Y , A)"] "
(F #(%%$" 1)B(- %#) "#' 8B
(Al " ") % C%$ 7 3%'4 # (%" (9 T

Muwafqaat 2/351)
5&" )-) #6M 6= , A # %"
#8: >#8,% ', T,%,! ->7 " ) ) 85
#>)D,0#8,% 'V,0F ,! -0"# 7. ,<%"4

(Al Muwafgaat 2/352)" 8 :

Question 10: In the case of this question almdsthal
authors are concordant that water from rivers,dagablic wells,
ponds and springs may be used to fulfil all justdseaccording to
their requirement like consumption, washing of lebst, for one’s
animals and to irrigate one’s fields on condtioat tthere is no
wastage of this water and one’s use should notcdigsomfort
to others who depend on the same water. Howeveti Bluér Ali
deems the permission of the government necessanyeifis to
create a rivulet from a river. Similarly Maulanae¢a Akhtar
Qasmi leaves the discretion of fixing the amountwvater one
may use with the government.

Proofs:
EDK #@F E *™, ] ... I @"yY 1"
%" 7 ... @ )»"B 7... [%Y E

0 (]",@ )



(Al Hindiya 5/390-391)

-1 E P IF9%-V, (@ )% T
y e F "0 T " - L#Y %* # TS "

(Shami 5/311)

3% (%- > B *%l %* &%M 6'M 7() "B

"(")B73%I) ( 5 %"4 %* & & # %
(Radd Al Muhtar10/13)
, L UREY %* T ((%- Go*<%" # % %- 7"
"7 ("%"0%"! 0'( "! LAY %*  ,%%:0'

"("% " 0% %%: (",
(Kitab Al Kharaj p. 105)



Water Resources and Related Sharia Rulings
Questions: 11 to 16

Maulana Khursheed Anwar Azhi

I am honoured at being presented the opportunity to
critically assess questions 11 to 16 at th& p@isprudential
seminar of the Islamic Figh Academy, Delhi titletVater
Resources and Related Sharia Rulings” held at dbasl of
knowledge and learing in Rampur, the Jamia Al Uloog1
papers were received on the topic and these papetaudable
for their comprehensiveness, in-depth understandihghe
subject matter and overall exellance. They shaathareness
and concern of the various authors. Their names are

Hafiz Kalimullah Umri, Maulana Abu Sufyan Miftahi,
Mufti Rashid Hussain Nadvi, Dr. Bahauddin Nadvi, fiflu
Muhammad Huzaifa Dahoodi, Maulana Naeem Akhtar @asm
Maulana Abrar Hasan Ayyubi, Maulana Ataullah Qadvufti
Abdullah Kaviwalla, Qazi Muhammad Kamil Qasmi, Muft
Bagir Arshad Qasmi, Maulana Muhammad Usman Bastwi,
Maulana Zaheer Ahmad, Maulana Rehmatullah Naduvi,
Maulana Ruhul Amin, Maulana Sher Ali, Maulana Saluktin
Malik Qasmi, Maulana Shahjahan Nadvi, Maulana Tanze
Alam Qasmi, Maulana Aamir Zahoor Ayyubi and thesere
author Khursheed Anwar Azmi.

Head, Madarsa Jamia Mazharul Uloom, Benaras



Question 11: If a stream flows adjoining variousaarand
people’s farms then to what extent are those peemqtided to
utilize the water of that stream for irrigationcansumption?

Mufti Rashid Hussain Nadvi feels that with regaod t
such streams utilization in accordance to the dee set by
the government will be permissible. Maulana Naeekintar
Qasmi agrees with him and has counted this issdesndent
on reconciliation. Dr. Bahauddin Nadvi said: evergp has the
right to use public streams and lakes. If due i® sbme people
are discomforted then they must use it successively
presented this passage from Tuhfat Al Muhtaj a&ibgdo his
argument: #Y , #Y E: * 1"%- 15 %-V,
DA D . Qazi Muhammad Kamil Qasmi
guoted the following from Fatawa Alamgiri:

(5/391) “@F >, @ %(",! %"A @"%Q M %* # <% "

& &% " and a similar passage from Badai’ 6/189
and said all uses are permitted from such streamthdse
whom the stream has been made special. Mufti Bagihad
Qasmi also expressed his opinion based on the ghmssage
and said that the people through whose fields tls&smms
flow have a right to the water. Maulana Ataullahs@afeels
that if there is a lot of water then unrestrictese is allowed but
if it is less then it can be used after lettin@acumulate. He
guoted from the Ahkam Al Sultania:

f, ()) B&% "B %* ' -1 &%: "

1<% ( F (%- " () b)" - %* -

") 1%MZ%- ! %MZ" ¢" O

(p. 180). Maulana Aamir Zafar Ayyubi used the hladit

of * D- I1E %") "™ to say that one can irrigate



judiciously from streams passing in front of oné&dds but if
water is less then it is preferable to leave it dtrers. Other
uses may also be extracted from it if it is noissue to others.
Maulana Rehmatullah Nadvi said that the share shall
proportional to land holding and distribution slwgin from
the the upstream or other established customs.ladawAbrar
Hasan Ayyubi Nadvi feels that if the stream is pulthen all
used within the limits of excess and harm to otlaeesallowed
and if it is owned by a select group then as peir fland sizes.
He presents this passage from Al Mughni:

"%"1]Y "1 -%* &% E 7"

"Ix 0" % @) )B#" I*7) T I*#

(5/533) and a similar one from Mabsut (23/165) as
proofs. Maulana Huzaifa Dahoodi further adds tHathie
stream is owned by a specific few then taking waiehuman
needs is permitted. Feeding to one’s animals camdsr this
if it does not affect the stream but permissioreguired before
irrigation from it. In case of public steams praattdfor human
or animal use, all such use is freely permittedniesion to
irrigate from such streams depends of the capazityhe
stream and if the srteam is for irrigation thensaltts of uses
like feeding and drinking as well as irrigation al®wed. He
provided Durar Al Ahkam Sharh Majallat Al Ahkam 2889-
285-288, Hindiya 5/391, Durr Al Mukhtar 10/13-14nda
Takmilah Fath Al Mulhim 1/491 as corroboratives eTiest of
the authors believe that from streams passingont fof one’s
fields use as per need is permitted as long adoesn not
encroach over another’s right, causes harm to eanaihthe
stream itself. Maulana Muhammad Usman Bastwi shat t



drawing water till the ankles is allowed and ovieattwould
encroach on another’'s share hence it is not allowtafiz
Kalimullah Umri using &%5Y &%5Y and Mufti Tanzeem
Alam Qasmi using the prophetic saying*J" - 7 0:%- E
% " express that people closest to the stream hatsager
right over it.

Question 1 2: Under what situations is ownership
acquired?

In answering this question all the authors agreg ith
water is somehow stored in a untensil or otheraioat then
ownership over it is established and other peoplgtt to it is
nullified. The authors have substantiated using ftllewing
jurisprudential arguments:

Q- %F -] [ -& - C%> - " -
"V, "% T$
(Radd Al Muhtar/13)
"0 * @)%5% -& %-'7 -" -
(Mabsut 23/269)
"(", Y EB () 0 Y 6%, ,< "
(Badai’ 5/274)

0o+ D (G ) 1" %- "o
" ?# 0, (GF 3%)"(V@) #) -3"
"G (* (7 ) %MEM-7 )TF ™ 3%"A

(Sharh Al Majalla 1/620)
However Maulana Ruhul Amin, Maulana Sabahuddin
Malik Qasmi, Maulana Rehmatullah Nadvi and Maul&iau
Sufyan Miftahi add that even if one digs a wellconstructs a
tube well on one’s land, ownership over that wateall be
established because monetary and human effortvigvied.



The others though, feel that in this case no ovwmershall
occur since obtainment is not observed and owrnei®rer the
free requires obtainment. Allama Ibn Nujaim cleaslgtes in
Al Bahr Al Raiq:
0 "B C) %D T. ! [" %)X %*Y YY"
" %B)
(Al Bahr Al Raiq 9/392)

Question 13: Under circumstances in which a person
can claim ownership to water, is trading of watetdhunder
ownership allowed? —it should be noted that in gmesimes
trading in water has become an important and aiuigt
activity.

Upon this all the authors agree that trading in’©mevned

property is allowed and those hadiths that prohitatie of

water consider the state prior to obtainment. Theywe

presented the following quotes in substantiation:

, 3%-V,%-5 ' @#Y, 7 TM)9) B
"())19) D, (1#

(Kitab Al Kharaj: 95)
" (0 * @)%5% -& %-'7 " -
"3:%)BA 1" 'M"- YT ("
(Al Mabsut 23/158)
3" -() , D 3IM"- (I, " -
") 6DMD)(") ( 0) ( " (V, IM™- (% ,
"l -
(Al Mughni 6/145)
"h" %, %B)( (Y()(" -
(Fatawa Alamgiri 5/391)
Maulana Ruhul Amin however considers the trade
ofwater undesirable since the virtues of providingter to



drinkhave been mentioned in the hadith. Imam Ahralsd
says: ‘@)- T )" B (Al Mughni 6/145). Similarly,
Maulana Usman Bastwi also considers refrain frormtom
purchase and selling in water preferable. Mufti iZa&hmad
said that if large scale trade in water is liketynaost certainly
likely to cause shortage in some area or if tradevater is
causing difficulties in the day to day usage ofgledhen the
government has the right to put an end to thistjpeac

Question 14: An aspect of the spread of urban
populations is that in low lying areas (where porate
essential) plotting is done and these are then smldhake
settlements. On the one hand this leads to therwmstimg
divided among the people and also affects rainwater
harvesting. As a whole this results in depletiontled water
table and causes shortage for the entire populatien
reclamation of land under ponds to create settl¢srjastified?
What are the ruling in case the government laygatigns to
this or otherwise?

Maulana Naeem Akhtar Qasmi says that issues like th
one can be considered matters of reconciliationcamdbe left
to the discretion of the government in power. Mughir
Ahmad says that if the creation of settlements @gards can
cause shortages of water and the area requires thate this
creation is not allowed under the sharia since pgbad is
created for this purpose itself. Although permissican be
granted if there is a shortage of living space amaer is
adequately available. Maulana Sabahuddi n Malik n@)as
Maulana Abu Sufyan Miftahi, Maulana Shahjahan Neaaivl
Maulana Tanzem Alam Qasmi feel that creating deseént in
such an area is alright unless expressedly preiibity the



state in public interest. These authors corrobonateg "
Y %%: ?% %:B %%:B? %%: T, QM %%:
6MY %%: ) Maulana Rahid Hussain Nadvi feels that if that
land is owned then a settlement can be createdibbet the
state can still prohibit in public interest andrtst be kept in
mind. Mufti Muhammad Huzaifa Dahoodi says the same
quoting from Durar Al Ahkam’s (1/220), 6% -T"B
%"Ah , %%:(", " ! ( but adds quoting the Kitab Al
Kharaj: (94)( [% " B (* -!D A)"D,%1@ F( %*
that if the establishment of a settlement affdoésrteeds of the
people the state can prohibit this and it must beyed
compulsorily according to the sharia. Maulana Muired
Usman Bastwi says that if that land is not indialiys owned
then since the rights of the people in the arediegeto it there
can be no settlement over it.
['F" 9%:- V, 99%"! '7 " 7C) )OF BY)
("D,)] E F"

(Durr Al Mukhtar). And if the land is privately oved
then sale is allowed but if the state objects thersettlement
may be made. Maulana Ruhul Amin also says almessdme
thing. Maulana Abdullah Kaviwalla, Maulana Abrar d4a
Nadvi, Maulana Rehmatullah Nadvi, Maulana Aamir ataf
Ayyubi, and Hafiz Kalimullah Umri think that inhaing
ponds is not correct irrespective of state prolubg. These
gentlemen have presented:

Y %%: ?% %%: T, Y QM %%: "
6MY %%: )and this passage from Sharh Al Majallah: (688)
! )$ %") #% D 0% ?% @)"% : %Y
@ % %Y as corroboratives. The author here himself
agrees because such places hold great utility dredr t



demolition can cause public discomfort. Hencesibetter if
they are preserved. It is written in Kitab Al Khara
% ) 8%F @ , %" & 7"
"0'0%"BO" (]", (", "M (,, %" - %[,

(100). However if the state deems fit it can perthé
parceling of the pond.

Question 15: The charter of the government stdtat t
it shall provide the citizens with water for drinki and other
uses. Even rural areas are covered under this oarder
developed countries. Is the supply of water themlaigation
of the government and is it every citizen’s rightdemand it?
If the government then sets a charge on water wibigthnd
correct in demanding a price and would it be esditto
cessation of supply in case of non payment of asafgpm the
Islamic point of view?

In response to this question Maulana SabahuddimkMal
Qasmi and Maulana Aamir Zafar Ayyubi say that no¢ t
supply of running water but ensuring the avail&piof water
and according to Maulana Aamir Zafar protection thé
sources of water is the government’s responsibilitye rest of
the authors are concordant that provision of waterthe
populace is required of the government and thia rgght of
every citizen wich he or she may demand. The proofs
presented are below:

@Yya ")*" Y WF %Y@% (F)% )" - -
@ @ %
(Al Figh Al Islami Wa-adilltuhu 6/701)
a-7" @ < #HY %* ' % 'K # -

( 6'M7( W"-(# <%



(Kitab Al Kharaj 105)

g @#H 0'Y 8) 0 %'®*% -
*

(Al Bahr Al Raiq 9/394)

Regarding compensation in lieu of supply Maulana
Muhammad Huzaifa Dahoodi feels that if the statagury can
bear it then the government can't take a fee ar wgply but
in other situations it can demand a fee and halplson non
payment of the same. Thes rest of the authorsaendhe
charging of payment for direct to home supply oa liasis of
“1%A )A” and also on the basis of (Al Madkhl Al Fighi Al
aam 2/1035) © # J % M 6" 7
#% ( "F ™. Regarding cessation of supply on non payment
of fees, Maulana Rehmatullah Nadvi says that thte stoesn’t
have the right to do so and should exact some ddner of
punishment while all the other authors have saiat tine
government has the right to stop supply as mendianethis
passage from the Radd Al Muhtar:

) 7)) (0 ... 1 , ™ & TI) 7
(7193)! % (

Although, Maulana Abrar Hasan Ayyubi Nadvi,
Maulana Tanzem Alam Qasmi, Maulana Rashid Hussain
Nadvi, Hafiz Kalimullah Umri and Maulana Muhammad
Usman Bastwi have specified that the poor and tiéstmay
not be charged this fee and it is the governmeasponsibility
to provide them water. The Prophet (PBUH) sai&: “ -

(

Question 16: The same questions arise in the chse o

used or dirty water and its drainage for which gogernment



has laid out a sewage system. Not only are theest® of the
population linked to drainage, the health of thetiren
settlement is tied to it. From a sharia perspectw# drainage
then be considered a duty of the government anghé of the
citizens?

In response to this all authors agree that it is th
government’s responsibility to provide drainage andure the
health of the people since it is every citizenghtibecause the
establishment of public amenities is one of theegoment’s
obligations. Fatawa Muasirah states:

F ) @"#%&D >78&%5 , %Y <%
(2/583)("#&" 5) ( F'- (,

Since the drainage of used water is also an igsue f
the cohort of public interest its responsibilityll§aon the
government’s shoulders. It is written in Al Fath l&lami Wa-
adilltuhu:

>7TW  %"4- @ # | 6"% " E"
% &)--9% < @ )@ <% 6%
TF 5" T -% - [%-
...... I#E% , " 5 * %" [%Y & - ()
o, -( , 70TF # " CD78F&

" -8 #CDK @F® #%- |, V,?23%"4

(5/606-607)

And if due to non drainage filth increases and eher
isrisk to the public’'s health then the state’s oesibility is
even greater. All governments have strived to worktheir
people throughout time; it is also imperitive upe citizens
to assist the state in its endeavours.

& ) '# <#



Water Resources: Issues and solutions

Maulana Khursheed Anwar Azhi

Water is one of the essential needs of man. l&s ase
manifold and occur in a multitude of occurancedydallah
says while referring to the bounty of his gifts:

?2 "% (&% (! G -<' "
, 8%1 & #Y "M " 0% ()! 8)"

"%F"! ("cO'
(AL Nahl 10-11)

(He is such that has made water rain from the dkies
you so that you may drink and there may be vegetdtom it
which you can use to graze. So that you may haslelsf
olives, dates, grapes and all kinds of fruits. Werthere is
proof in this for those who seek.)

This is why water is common to all. Normally, nolyod
can monopolize it and neither can people be stodped
reaping its benefits. Every man has the right ®itiaccording
to his needs.

1- General guidelines in the sharia about the use ofater:
Water is used for consumption and cooking. Sinyilérl
is also used for purification. About the purificati of clothes
Allah has said:
(Al Muddassir 4-5Y% , % %*$, 0) "1"

Head, Madarsa Jamia Mazharul Uloom, Benaras



(And keep your garments clean and shun impurity)
Hazrat Ibn Abbas, Ibn Zaid, Hasan Basri and IbmSir
have elaborated upon this verse:
(Al Binayah 1/701 Ruhul'%' % * ) *4-"
Ma’ni 29/118)
Wash them with water and keep them free from did a

impurity.

Allah says about ablutuion and bathing:
71l 4 >7!'5'7 z™ *» ™
mMmo%*$, ) ! 7 ") 7! %-1 =%) -E, %
(Al Ma’ida:7)

(O ye who believe when you wake for prayer washryou
mouth and hands till your elbows and your forehaad your
feet till the ankles and if you have had interceutisen wash
completely)

Similarly regarding the prohibition of intercoursth a
menstruating woman the Quran says:

[ >, #, < - 5[ #0 9" "
" %*$" )% B
(Al Bagarah: 222)

(And if they ask you of menstruation, say thatgt i
impurity so stay away from women as long as theyndo
become pure again)

Nafie, Abu Amru, Ibn Kathir, Ibn Amir and Asim have
read (according to Hafs readingys*$” with an unvowelness
$ and conjoinednwhile Hamza, Kasai’, Mufaddal and in the
narration of Abu Bakr, Asim has read the same withbled
consonanl (tashdeed and with Fatha vowel). Allambafi has
considered the latter the superior reading. Ta4iQurtubi
says:



™ OB A" ) 5 8% " %5 <%SWP%
%% ! O% )(-% &% - % "% - #

(Tafsir Al Qurtubi 3/86)

Tabari has deemed the Mushaddad b pronunciation

superior and says that it is the concensus thamiening

of A" entails that it is forbidden for the man to appioa

a woman once menstruation begins insofar as spere

again.
These and many more instances regarding the usesterf are
present in the Holy Quran and hadith.

2- The issue of excess in spending water

Moderation is greatly preferred in the Islamic shar
over excess in any situation. This tenet is alspliegble to
using water. Use must be according to the needusedin
excess of set limits is against the sharia, herateabowed.
Abdullah Bin Amr is narrated to have said:

"% %* #8 7! :56%7 : > , "
(Ibn Majah: 34)

The prophet (PBUH) said to Sa’d when he was
performing ablution,”"What is this excess?” Sa'dliegy “Is
there excess in ablution as well?”, To this thepRet said,
“Certainly! Even if you are sitting at the bankaofiver.”

An example of moderation was the Prophet himself
who would perform ablution in one (mudd) and batith a
(sa’) of water. Hazrat Jabir (r.a) narrates:

F*r 7z ",0 ) A" )o" ) -
"% %1-! %"M F 5 &A,
(Bukhari, Badai’Al Sana'i 1/144)



“The Prophet would perform ablution in one mudd and
bathe with a sa’ of water. It was said to Jaba)(rWhat if this
much is not enough to which he responded angrilywas
enough for one better than you and with more hair”.

Allama Badruddin Aini has specified regarding this
hadith in the Umdat Al Qari that it displays digikf wastage
in water.

(2/23)" >6%B @" % (", "
The scholars have echoed the sentiment of the ummah
in disliking wastefulness. The Bazl Al Majhud state
B4- G %*$ 6%K@% #@Y 8 -5 "
U, % % %*$ #78 # %*$ -
(Bazl 1/247)

The unanimity of dislike for watefulness in water i
clear be it for ritual ablutions, bathing, cleanofgmpurities of
any kind etc. even it be near a river as narratete hadith.

Allama Shami has clarified that the excers Islaiftyca
means to use water more than the required needdavrites:

(Radd-Al Muhtar1-852)

Hence, washing of body parts during ablution more
than thrice or not performing the intended prayfesraablution
and then repating the ablution are considered sgse¢Radd
Al Muhtar 1/241, 1/258).This excess is considerdaghoat
forbidden (Radd Al Muhtar 1/258). Allama Nuvi in Minhaj
Sharh Sahih Muslim Bin Al Hajjaj considers thisezatrization
correct:

J$ # ,6%K I-* # T "
6%K:) -[) 5" @ % 3% (-%5Y ?%)
(4/1227)" 1 %



The conscensus of the scholars is against wasésiiln
of water even near a river. It is obvious thatsitnear illegal.
Some gentlemen have said: wastefulness is illegal.

3- Sharia guidelines to protect water from contaminatbn

Islam has always emphasized the need to proteerwat
since it is essential to life. The Prophet (PBUKEg to the
extent of saying that if something is doubtfullypume even
then it should be kept away from water so that wsiteuld not
be impure. He said:

(,1D1 * A" K> 3"]A"D,( Y A
"3"8)"-<%"B
(Sahih Muslim 1/71)

When a man wakes he must wash his hand thriceebefor
touching water because he is not aware of the pliadas been
at night.

Allama Kasani adds:

@ !'$"B * "I TA)]'B "
(Badai’Al Sanai’ 1/217)

If water would not become impure by touching itrthe
over doubt of contamination the precautions wowdddndered
useless.

However there is still some difference in opinioreo
unintentional dipping of hands in water. Despitatthobody
who strives for cleanliness will appreciate thig aod will
avoid it personally. Mufti Tagi Usmani has quoteduAWalid
Al Baji Maliki:

“In this matter the opinion of the Iraqgis is bettérat
this ruling is for cleanliness and not so much déteaning.
Meaning that even if the possibility of the handnigempure



does not exist, putting one’s hands in water withweashing is
against the sense of cleanliness and the two go imamand in
the sharia. (Dars Timridhi 1/230)

Similarly the Prophet forbade urinating in stagnant
water:

" % > )" #HSF (- % #%) # "

(Sahih Muslim 1/178)

Allama Nawavi says while talking about this hadith
more detail that if the quantity of water is lathen according
to the aontrary meaning of Hadith it is not haranarinate in it
but it must be avoided. And if running water is rseathen
according to one school it is disliked and the migjas that it
is haram. And if the stagnant water is a lot themsijust
disliked. Calling it farbidden would not be a stteeither. And
if the amount of stagnant water is little then tmajority
considers it forbidden or haram barring a few wbasider it
disliked because it makes the water impure andemnd
invalid for use. (Al Minhaj Sharh Sahih Muslim 18)7

He added:
W)5- (", ) , $A - 1%4 ) - 5
u") %* &%) ) 7" 01 7 ,)70'
%' "F #(#>> WHS!I'(, ) ("7<%"
N GV A ¢ &% )$A ) 3% " : 5
"% "7 (", % , %) # >) >*

7( 6 M"
(Al Minhaj Sharh Sahih Muslim 1/179)
Our companions and scholars say that defecating in
water is worse than urinating in it. Also, uringim a pot and



then releasing it into water, or urinating neaitvem so that it
flows into it, these are all evil things in lighf the above
mentioned detailes and are forbidden.

Scholars say: urinating and defecating near wateh s
that it doesn’t reach it is disliked. The PropHeBUH) forbade
doing so near embankments as it can pollute thematd
cause discomfort to passers by.

Similarly discharge of seminal fluids into stagnant
water is also prohibited.

(Sahih Muslim/180)& !l ,1 - A"B "

None of you should wash in still water while intate
of sexual impurity.

Durr Mukhtar also states that pghlegm and nasal
discharges should not be released into still w§1#B60)

Thus from the abovementioned texts it is clear that
water is to be protected from contamination.

4- On chemically treating water to make it usable

Water’s purity and cleanliness has long been areis$
concern for jurists. The books state that if anigile
contaminant enters running water then unless tisesechange
in the color, taste or smell the water is deeme®.pin case of
visible contaminants like dead animals for exampfea
majority of the water flows over the contaminanerthit is
impure and vice versa. And if half or slightly lessin half of
the water flows over the impurity then it may becgatively
pure but largely considered impure. There is dciffiee over
the question of stagnant water.

Observers say that the appearance of impurity naitl
render water impure under any situation.



Other scholars feel that if it is less it will be
contaminated and not is it is a lot. Regarding d wailue there
is difference. Imam Malik feels that if there i€l@ange in the
taste, smell or color then the amount is smallentise it is a
large. The Hanafis feel that if one section of waer can flow
towards the other then it is a small amount eldarge one.
(Badai’Al Sanai’ 1/216-217)

If modern chemical practices can rid water of inprs
then the phenomenologists see no issue at all smae their
criteria for water, ie, fluidity and liquidity arsatisfied. The
possibility of considering water pure if it can beated also
appears in the Maliki school. Allama Ibn Qayyimhis book
“I'lam al Muwaqqieen” considers the Hijazi view ichbnd says:

08 V,@ys)@ @F" )$ !'S$ B
7 #UM @F 8 ', 1M #UM @FM @F
7 #V, I'"'M% %M "B&%" G
V, 1" M% @ )%'A 7T%1 $ H"#

")'$ # %A

(’'lam al Muwaqgi'een 1/392)

This food and water is pure because of the presehce
attributes in this favor. When these disappear atrtbutes of
impurity appear then it too will be impure. Wherosk too
disappear then it will revert to its previous cdiudi. It is like
pure juice which when fermented becomes impurevemeh it
becomes juice again is purified. Similarly watecontact with
a foreign object becomes impure and upon its remibvia
pure again.

Shafi’l scholars believe that mixing a pitcher oater
into a jar of impure one makes the whole quantitsepAllama
Nawavi writes in the Sharh Muhazzab:



5%, V,! # "% $ #@ @5 7@5&"- "
"FUOE # X0 )
(Ma’rif Al Sunan 1/223)

If you mix unclean water into unclean water the i{gho
will be pure and shall remain so after the watesaparated
again.

According to the Hanafis if a single attribute twfwWing
water changes due to an additive then it will beeampure
but if pure water is added so that the attributeeigersed then
the water is purified. The Fatawa Alamgiri states:

(%*)!'"B( )! ( - -%A )<% "
"%A 0'"" % $ ("# %" 9 %A '0"!
(Alamgiri 1/10)

A portion on water deemed impure shall not be
pronounced purified as long as the object of intguis not
removed from it. This shall be when enough pureew#iows
over it to remove it.

The reason for these quotes is to show that tlseee |
possibility for impure water to be considered parel in light
of chemical processes the primal reaction is tosican the
water purified. However according to jurisprudeng®urity
can be addressed via transmutation or evidencehwhicthis
case is not present. The writer feels that in [@axfescarcity
people with access to chemical treatments shouidider the
water resulting from them pure. This is to avoiddsaip
which the sharia means to eradicate. See the folpw
jurisprudential order:%"" & ( "and“T %B E:'7”
are examples of this. As is apparent from the iSsug C%$
$ 7, Shami writes:



8" 7 <% ,& ) 7 D),"# 5"
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(Radd Al Muhtar 1/336Y)Q ) O, a%

It is common in our country that dung is found e t
rivulets leading to the homes so that the cracksthiese
pipelike streams are closed. The dung seeps belavtlze
water flows above it. This is like the matter ofadeanimals
and if we call it impurity then there is great hstigp. And
hardship is has been removed by the clear textskaimic
Shariah.

5- On the state restricting certain uses of water

If some area is facing water shortages and the &ats
that if unregulated use prevails then problems ar&se for the
citizens, in such a case it is one the state’sorespilities to
restrict such usage fo water and do all it canrteget them
from future harm. Just like how Yusuf (r.a) waiated ruler
of Egypt and harvested grain for seven years whielthen
sold during the seven year famine at a fixed r@eotnote of
Usmani on the translation of Quran by Sheikh Ald4821)

Although the government cannot set food pricesag h
the authority to step in to regulate if the tradsest demanding
exorbitant prices.
The Kanz Al Dagaiq states:

"G, G @" #!$ &)%-< "-B7$ % "B"
(Kanz Al Dagaiq: 352)

The ruler may not set the prices insofar as theéetsa

exceed greatly in their demands



The state should order restrictions of the scate li
those in times of cholera which prohibit the saled a
consumption of cantaloupes. Mufti Tagi Usmani etabes:

“Jurists have written that during cholera outbreties
state dan forbid the sale and consumption on cauyak till
further notice. During this time it shall also elfidden under
the Sharia.” (Islam and Modern Trade and Econonjy/41

6- Ownership of water on private land

Subterranean water is not anybody's property
regardless of the ownership of the land being peid public.
Saleem Rustam Baz Lebnani writes in the Sharh Mhjal
article 1235:

(2/676)" YO )]" [%Y 8 <% "

Water running underground is nobody’s propertyhé
state forbids boring on private land due to iteet on the
water table then following the order is requiredden the
Sharia. The Sharia forbids using one’s resourceshdy
become cause for harm to one’s neighbours.

Shami writes:
"M %%:3% ) '7B7( (% ,QM T "B "
(Radd Al Muhtar 2/559)
Man shall not be advised against utilizing his @y
unless it causes harm to his neighbor.
3% )%:" % ( ,6% % | "
Ibn Qudammah has written while citing
(Al Mughni 7/52)"*1 &' "3% %") & 7 %") %F™ -
As if you take your neighbour’s water by diggingvell close
to him.



This is why the Prophet (PBUH) ordained a sanctum
for wells and forbade overlapping of these whilekimg wells.
And if overlapping occurs then they must be bridgés sole
purpose is to mitigate harm to any person. Sinyildrihe state
forbids the boring of land under consideration wblgc welfare
then it is the populace’s durty to implement thedewr
efficiently.

7- On government orders to create water catchments in
one’s home

If the government relegates this responsibility tha
citizens then it is completely in the right becaute
government knows best the condition of the couaing the
people. Therefore when faced with crises it knoest lin what
manner to deal with them. The state is in the aspansible
for dealing with the problems of day to day lifeherl Caliph
Umar Faruq felt that the states responsibility edesl to:

"@ " !"(#Bl %# W 8%F J$ #& 8 "
(Taufig Al Rahman: 34)

If a dog dies on the banks of the Euphrates stgrwn
the day of resurrection Umar would be questioné&inié.

This is why Jurists feel that if the action of theer is
based on reconciliation and is in step with theiahtishall be
implemented. Ibn Nujaim writes in Al Ashbah Wal Niadir:

F''@ %YVY)E " @ #")y'rek , 7"

(Al Ashbah: 189)™F"! (F M V, (, '7 B 3% -

If a ruler decrees on an issue of public intereshall
only be implemented if it agrees with the sharizeotise not.

The state can maintain cachements on its own othask
citizens to do it. It is alright under the shariadaf the state



wants people to allocate a section of their honoethis act
then it can tell them to do so.

8- Relocation of population to create cachements

If the state wants to create water cachementslarga
scale for the public and this program requiresrgelarea of
land upon which people are living then those peagale be
moved from their location on payment of a compeosat
considering the scale of public welfare involvedhisT is
because the government represents the people. atdd Rl
Muhtar attribute to Zayla'i:
(Radd AI"" W 6% " -(@#@B!g'7

Muhtar 6/298)

The Imam is the representative of the people anst mu
act in the interests of the Muslims.

It is written in Al Qawaidul Fighiya Page No. 1/10
under the heading that no one can take the web#thyoperson
without the shariah rison.

) 6% 0 ) 0% ( #% & "
% 5 +S2+ %" C% , ?2@" U%K @)*

T ! -(JF @9$)B7! %- "B:

# %A M" - #2F+ , 2 1 %%:

(k)" : $% ) %%:

Legitimate reasons are those which the sharia apgro
for disposing of land and other means like sal&jng and
inheritance. Sharh Al Siar 6/274 mentions that Brephet
(PBUH) said: No man'’s property is halal to you exosith his
permission. Situations of dire need are exceptoithis. See
Sharh Al Siar 2/245: In times of need another’'spproy may
be taken after giving a guarantee.



These passages make clear that the state can move
people from their locations provided that it givv@snpensation
equal to the value of the land and home or provadsgbstitute
to save them from hassle. The state should tryrdwige the
best substitute in lieu of moving the people frdmait homes to
assuage the emotional and psychological attachnteritseir
properties.

9- The issue of breaking the dam to save oneself

If an area has constructed a dam to control flog dhiut
the rising level of water poses danger to them #edonly
option is to break the dam to ease the pressutlkeoivater —
but doing so would risk the areas further dowrhia tourse of
the water — then the people may break the dam itog br
themselves out of harm’s way. Allama Shatbi writesthe
Muwafagat while debating the topic of deriving biseand
reducing risks:

-@M!; ,(Fd"- -1"B (", - B!; 7"

gy 7 o ts 3% #1; T: "
E -%"A) [%Y>, A)" ]

-199B(-%#)""#' 8B [),8 " 0%

C%$ " '73%4 #(%$" (9! T (F # %$"
(Al Muwafagat 2/351)\ ")\%

There is no empathy in danger. Nobody will put reths
in danger knowing that otherwise someone else niagd the
same. Allah says: harm comes to those who harnrsotred
are unnecessarily arrogant.

| have seen in certain reports attributed to Yahiya
Umar that there is nothing wrong with ridding yaelfsof
danger knowing that he is advertently putting sooadgtelse in
danger. The condition being that the danger ispp@ai@nt one.



Writes in this regard:

"5&")) #6M 6= , A Y %"
#8.% 'V,@) #T%,! - :" )) 85
0#8,% 'V,0F ,! -0"# 7: ,7<%"4 #8:

(Al Muwafagat 2/352)8: # ) D,

Abdul Ghani mentions in Al Mu'talaf Wal Mukhtalf
that Hammad Bin Abi Ayyub said to Hammad bin Abi
Sulaiman that when | speak such that the harmifsedifrom
me to another and You replied: it is your respaiigibto
speak for yourself. When harm is lifted from yowyshouldn’t
care on whom it's dropped.

Similarly Imam Izzaldin Abdussalam writes in Qawaid
Ahkam:

% W " -V, FwW 8 7"
HA)!S , :  %YB1 0' , F
@ !# F 8 Vv, " % % 7 (L
%M #0 9": 5@ 8F )B3F -%

"*F O %)- *17] T, %") 117 *"5%"
(Al Mujtama, no. 1919, Shawwal 1431)

In terms of benefits and risks and the acquiringhef
former and warding of the latter, we do this in ghiance with
Allah’s command “Fear Allah as much as you can’dAinthe
risk is more than the gain then we shall ward bé# tisk and
not mourn the loss of the gain. Allah says: Whezytask you
of alcohol and gambling tell them that they areagrsins.
There is some gain in them but the sin outweighgréatly.
Allah has banned these because the profit in therfittie
compared to the harm.



This is also apparent that the cause for breakimg t
dam is just self preservation and not intentionatnh to
another. Allama Shatbi in his book “Al Muwafaqatéfthes
ande laborates upon this saying:

)" %% Y @ F | , %"A % %:7 7

%%7(-!'"( T, & & % 'K 7 'K ,
(Al Muwafaqat: 352)''K : #a% M % -

In the previous case and the rule regarding itetieeno
intention of causing harm to others. This permissgojust to
prevent harm. If harm befalls others because af tinen it is
outside of the requisites of this order.

10- The limit on using public sources of water

Ibn Abidin Shami in his book Radd Al Muhtar
mentions four kinds of water and the extents tocithey may
be used in great detail:

@ E * - %) :Y?0 -@)%3" -T#
1 ? (< #OFB T"D,> %Y

>E $@ E (] ?" 1, @Y
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(Radd Al Muhar 10/12)( # 3%"4E T$ " Y
It should be known that there are four types ofeanat
the first is seawater any person may use for ampgse
without restriction. The second is from large ravéom which
everybody may drink and feed their animals but ardg for
irrigation does not encroach on other people’staghihe third
is water from channels owned by somebody. Frometlyes
may drink and feed. The fourth is water containegats and
utensils. This establishes ownership.



The above mentioned passage makes clear that water
for personal uses may be taken from lakes andsiivemay be
fed to one’s animals, water wheels may be put ugon
irrigation may also be done from it. The creatidrstweams is
also allowed on condition that it is detrimentalothers. Kanz
Al Dagaigq mentions:

(:%- " - @ %"4 8 %F @ Ly %*Y"
7(0%- 7 % * <%" ("# % & " ()%" 9"
(Kanz Al Daqgaig: 355)@ ) %:"!

Rivers like the Tigris and Euphrates are nobody’s
property. Every man has the right to irrigate frdypput water
wheels on it, use it for ablution and also to brenghannel
from it to his fields provided it is not causingrimto other
people.

Harm would constitute wastage of water, obstructibn
flow, or encroachment on other’s share to the wateeven
reduction in water level. All these situations dgrathers the
right to object. This condition is only for riveasid not for seas
which are open to general use. (Radd Al Muhtar 3)0/1

Water from wells, reservoirs and springs is allovied
all whether they be on public or private land. &yrbe freely
drunk and fed to animals but not irrigated with wtibey are
owned by others as hinted at by this passage framr D
Mukhtar

3% (%- B *% 1 %* 6"%M 6"M 7 () B

"('V)B7 3%") ( 5 3%"4 %* &B & (#%

(Rad Al Muhtar 10/13)

If the drinking of water by your animals poses risk
somebody’s stream or rivulet then do not do sooAls not
irrigate from them or put up machines on them. Frbm it



can be induced that in case of public water soutbese
actions would be allowed as long as they do n&cafithers or
are in contrast with government directives.

11-Benefit from streams crossing various areas
Streams that flow in front of various farms andcgk&
are public in nature and are provided to addressvHrious
water related needs of people in the area. Therdf@mse may
be used as per ones need keeping in mind that ofess are
not inconvenienced and there is the use withinsitepe of
legal uses approved by the state. Your use shautldlisrupt
any other legitimate use attached to the water bdgab Al
Kharaj mentions:
VLY % (%, ©of <%- % %- 7"
"7 ("%"0%"! 0'( "! LHY %* ,%%:0'
(205)X"% " 0% %%: (",
If a man digs a rivulet from a stream to fields ainis
found to affect the main stream then he shall lwgpsd.
Otherwise he can do so.

12-The issue of ownership of water

Water is a public amenity and everybody may use it
equally. However, if somebody manages to contaitemthen
it will become his. Badai’Al Sana’ states:

L %] " ) ) EM Y , "
7(-BT@)K : @B @%"% D :UD1
%', YO %'4 ("# L 03% 7,

(Badai’'Al "@ %"'A 8 ) %Il ,
Sanai’ 5/275)
Water has been created free according to the Prophe
(PBUH) who said that “All people are shareholdersthree



things: water, grass and fire”. Communality masesess free
to all unless the water has been contained in sderesil when
it shall become the property of the person who owimes
container just like with other objects.
Containment brings water into the realm of privpteperty.
Radd Al Muhtar states:

Q -%F -] [ -& -% ,3%- "

(20/23 "( "(V, "% TS -

If somebody manages to hold water in a copper jar,
bronze pot or in the plastered reservoir in a messpuch that
the flow of the water is cut off then he becomeitner.

The Sharh Al Majallat also says:

0% D ( ) @ %- "

I" # 0" ,GF 3%V)( "(V.( #) -3")

" (O ('7 ) %MZ 3M- '7 () TE " - 3%"A
(1/680)

Whoever contains a free object shall become itseown
So if somebody fills a waterskin with water fronriger then
that person becomes its owner and nobody else mayhat
water without the owner's permission else he sHadl
responsible for it.

Al Bahr Al Ra'’ig also addresses this clearly:
& & Y Kf-( "& % & " "
(Al Bahr AlRa'ig "(1 ", 1Y 8" 0
1/122)

If somebody wastes water kept in a pot then thedqre
becomes responsible to the owner or the pot forwhaeer
inside it and must provide replacement.

Thus from these instances it is clear that although
originally free, if water is contained it become®gerty and
the rights of the masses over it are nullified.



13-The issue of selling water
The Prophet (PBUH) spoke against selling water but
only when it was in a free state. When owned tier® issue
in selling water as a commodity. Imam Abu Yusufbelates
in the Kitab Al Kharaj:
6" ) 5?2 T)# % *85@I1# # "
(Kitab "% " # )5(") # * (- -1# - #'%"F
Al Kharaj/105)
Aisha said that the Prophet (PBUH) did not approive
the sale of water. Abu Yusuf said: we interpreteds — and
Allah knows best — being a prohibition before itshiaeen
captured.
Ibn Al Qayyim in the Zad Al Ma’ad writes:
u- ,% " %40, (17 ()%5 , -
f &% *) %-I11( 7 78 ) %W @ )
& @ 'M9",D)! -'M9"Y ) 55W
3%T -$#] 9"- (M * 6", T,
(Zad Al Ma’d 4/259)"'<% M)
The water that somebody collects in his waterskin o
utensil does not fall under the discussed hadikiis & among
salt, grass and wood which is brought under owmergten
intended for sale. The Prophet said: if one of yoakes a
bundle of wood with a rope and sells it, he wowckfbetter in
front of Allah compared to asking people for it ahding
refused otherwise.
Kefayah while interpreting “ :UD1- , % |
% f ”goesonto say:
# ,( 3M-'7 -%)c %*Y,< ) % "
(Kefayah Sharh Hidayah 3/97)") , 3%- |,



The hadiths talk of water in the rivers. When waser
captured and contained in utensils then its sgbernmiissible.
It is written in Mabsut Al Sarakhsi that:

" ( 0 *, @)%5 - % -& y % l7 l_l
(Al Mabsut "3:%) B7 (\I" 'M9" - Y I" (', (")
22/164)

If water is contained in a skin, pot or utensilist
property, it may be sold and no one may take itheuit
permission.

Kitab Al Kharaj:
,3%-'V, %-5 '@#Y , 7 T))]19) B
(p. 103)"(") 19) D, (1 #
If water is in a utensil then it may be sold. Tlss
contained water and there is no harm in selling it.
The same rulings apply to any man made reservoir.
Imam Abu Yusuf has addressed this angle as well:
0)1166"1G *, T  ("#9) *, , @ (9" 7
(Kitab (") &$ 5 3%- ,@"#Y ,T5 '7]9)D,0"'
Al Kharaj/103)
If a reservoir was constructed and filled with watesn
the sale of that water is not dubious and completel

permissible.
Radd Al Muhtar also addresses this issue:
% , %K T: dw* , % (1

(Radd Al Muhtar 10/14)
Similar to the waterskins are those reservoirs ttoo®d in
homes to collect water.
In conclusion, it is clear that containment wilhstitute
ownership and permissibility for sale. Allama Kaissaws that



this sort of trade in water has been occurring dher ages.
(Badai’Al Sanai’ 6/188)

14-0On populating ponds

Ponds of varying sizes are found near cities aedeh
are essential to a lot of people’s need. Fillingnthup to create
settlements would cause public discomfort and esetfore not
allowed. Those in power can not allocate thesesanéaublic
interest to anybody. Badai'al Sanai’ states:

"B *>#% - *Y )$ *,% ) a% M "
* ) -E% Y? *#$51KO0"B
"I* $)70%K ,!'% F ) -E
(Badai’Al Sanai’ 5/283)

The place right outside the city limits like pastsir
which the people use to graze their animals mayadallotted
by the government since they are akin to the citze
courtyards and their rights over it will be impimnig@ doing so.
It is written in the Kitab Al Kharaj:

") %' 31 -@ , %N # & 7

- Y], -5% & %" 3 )
8 0% 3 1 Y #%B \[)B I" * U"
(p.99)% - %%: 8%

If the peninsula of the Tigris was to dry up thaiuid
not mean that people can construct over that |sawhise if
that land were to be put to use it would causeodigort to the
people of the surrounding areas.

Imam Abu Yusuf has further written:
'Y)8 8WF @ , W # & 7
o'(1, "™ a,, %" - %9, (0, %
(Kitab Al Kharaj/100)0 ' 0% B



If the peninsulas of the Tigris and the Euphratesavto
dry up and one’s home was right there, one maydaofs
much as extend his courtyard into that land.

And if there is no risk involved in parceling thaentl
then the state may do so otherwise even it doehan this
authority. And any disobedience to this law will dealt with.
It is written in the Kitab Al Kharj that:

7*$"-1g, @ 8%F 1 , *#& " %l
*$"1 %%: 0", V," # %%: o', "!
(p.101) Y * 7 8% %%:(", 1 *U-

If the water from the peninsulas of the Tigris ahd
Euphrates were to recede and ther was no potenskl
involved then the land could be allotted by the rnma
Otherwise the Imam can not do so and if there wgsaativity
going on while risk was ascertained then it woutdrémoved
completely.

15-The state’s responsibility with regard to providing
water to the population
It is among the government’s primary duties toratte
to the population’s needs. According to the ProgR&UH),
“("#% # | ! O%! " makes this clear. The provision
of water is also among these responsibilities. 'Thahy the
upkeep and construction of water sources is thenibent
ruler’s responsibility. Imam Abu Yusuf elaborates:
7a - " @ < L#Y %* "< | K #
(Kitab Al Kharj/105)( 6'M 7 ( W " -("# <%
If this river which belongs to all Muslims need be
made deeper, it is the responsibility of the rul&nd if the
dam needs repairs then that too is his resportgibili



“Umar (r.a) established a special department fa& th
upkeep of water ways, their construction and thenteaance
of a stable water supply to all areas. Allama Madaxirites that
within Egypt 120000 workers were employed all yeamd at
the (Baitul Maal) state’s expense to ensure a smoot
waterworks. (Al Faruq 2/56 with reference to Mati&/ 6)

Every citizen deserves what is accorded in histsigif
an area is facing shortages in water for human wuopson
and also for the animals’ or farming needs thers¢hpeople
can ask the state for redressal.

“There is an incident regarding the Abu Musa River
which is 9 miles long. Once a deputation reachedaJa)
and he asked them one by one what theie problemAmasng
them Hanif Bin Qais narrated in a speech that @afobnd in
books verbatim that Basra was akin to ShorestandiSRlace)
and one had to walk 6 miles to fetch water. Umanediatedly
sent a letter to Abu Musa Ashari to carry an otdedraft a 9
mile draft from the Tigris for Basra.” (Al Farug&7 with
reference to Fath al Buldan 356-357)

Nowadays the state provides water by first contajrit
and then supplying it to people. There are costsived in this
and the state can recover them by asking a pricash or kind
for the water which if it does not get from somepddccan stop
that person’s supply. It has a right to do so sibhceproviding
a service. Mufti Rasheed Ahmad replied to a questio

“By virtue of water entering the pipeline the perso
became it's owner and has a right to stop its stig@hsan Al
Fatawa 8/464)



16-The issue of drainage

The sharia has made the government responsibtador
citizens’ needs. Ibn Abbas attributes to the ProgR8UH)
that he said:

%" (1, %; "t % " "
(Majmah Azzawaid 5/112)* |

If a person takes responsibility of any of the Nus!
needs then Allah will take responsibility of hisedeas long as
he holds the responsibility.
Just like is supply, the drainage of water is dlse state’'s
responsibility. It is written in the Badai’ Al Saha

8" 3% $ , <% T7%* 38 "

"# ( g8)y *=8," @ *F Y

(Badai’ Al Sanai’ 5/280) : )a%M :!ID D

If the river needs to be deepened then it shallidree
by the king from the state coffers because the vi@ffior the
people’s welfare so that state must fund it. ThepRet
(PBUH) has said: Taxation is in lieu of respongiil

And if lack of drainage causes health hazards then
state’s responsibility is even greater. Governmantall ages
have tried to work for public benefit. It is alsbet citizens’
responsibility to aid such work. ) !'#



Issues Related to Water Resources

Mufti Rashid Hussain NadVi

The lexical definition of “Water”:

Water in Arabic is called “ ”. Tracing this lexically,
Fairuzabadi says:

" T ? #@) : 3 "
(Bab Al Hal Fasl Al Mim)'3" 3 ( ?% )

“ 7 "3 7"and* 7 are three forms. In the first the
hamzais replaced with #a and it is said as: “ " (make
me drink water) and fro the restrictalif come the latter two.

A similar but more detailed definition is found Lirsan
Al Arab. (Lisan Al Arab, aticle3 )

The importance of water:

Water is essential to the needs of humans, aniamals
plants. Allah has therefore made water bountiful anailable
to all. Allah himself hints at the importance of telawhen he
says:

(Al Ambiya/30)" ="D,-\ J "

(And we made every living thing from water, do you
still not believe)

Maulana Shabbir Ahmad Usmani elaborates:

“Meaning that all living creatures are directly or
indirectly made from water”

(Commentary on the above verse)

Madarsa Zia ul Uloom, Rae Bareily



Nature all around us is dependent on water for
sustenance and the Quran mentions this repeatedly:

(Al "*  )Y[%Y () "9,°? - "
Baqgara/164)

And in water which Allah sent down from the heavens
which revives the earth after it had dried up

(Al 5% 8%1 () a%MG - "

Baqgra/22)

(And from the skies He rained down water and reackal
its fruits for you)

Verily Allah has created a magnificent system foe t
provision of water. Men have tried to extract watem the
sea and experienced the difficulties in filtratioransportation
and storage. However, the very presence of hes¢atauses
vapor formation and a natural separation of sglifihe winds
carry this vapor to places and at a certain tentperat pours
as rain, filling the various water bodies on lamd ®ecomes of
use to animate beings. It also seeps undergrouddf@ams
glaciers thereby forming a natural water supply tesys
Pointing to it He speaks:

(! 3 "9, 9 W5 C "% %-
(Al Hijr/22) """ M)

And we sent water to the clouds which then poured
down fromt them and gave you to drink. You couldméve
collected it yourself.

(Al Muminun/18)"[%Y ,3 \ 9,% )G"

And we poured water from the skies and stored it
underground in appropriate amounts.

While pointing towards the boons Allah has als&edl
of the system:



I- - 3 -1-?2)% < 1"-%,*
(Al Waagia/ 68to 70y % D,- -

Tell us then if it is you or us who pours watemfrothe
skies. If we wanted to we would turn it sour. Tivemy aren’t
you grateful.

(A1t Y!"9" , G411 W)- -1"% 5
Mulk/30)
So ask them that who among them can revive watémiére
to seep below and disappear?

In any case, Allah has made water available tohsoot
everybody’s need and easy to access. However i soeas
due to man’s faults there are at times droughtsoane areas
are hit by floods. As mentioned above water i®etgal to all
living creatures. Some thinkers fear that the matfrsurvival
might result in the third World War being foughteswvater.
The potboiler of India’s disputes over water withepdl,
Bangladesh and Pakistan ofteh makes headlines.la&imi
disputes are also present internally. These cadsft@ise some
pertinent questions which we shall now address witidelight
of the sharia.

1- The general sharia guidelines regarding water

Cleansing properties:

Allah while enumerating the benefits of water tatis
its cleansing properties:

(Al Anfal/11) () ! %*3$" A

(And He made water rain from the heavens to purify
you)

And the hadiths say that when the Prophet (PBUH) wa
asked about seawater, he said:

"3 %*$ "



(Riwayah Malik: 12, Timridhi: 69/11, Nasa'i: 59,rb
Majah: 386, Mishkaat: Kitab Al Taharat, Chapter:
Ahkam Al Miyah/51)

(This water purifies)

Scholars have included wells, springs and pondsnetc
the scope of this hadith. Hidayah adds:

@'Y ) 1 UY %*$ !

"% ) %)c
(Hidayah, Kitab Al Taharat, chapter: Al Maa Al Lazi
Yajuz Bihi Wudu Wa Ma La Yajuz Bihi 1/33)

(Purity may be achieved from the water of rainersy
springs, wells and seas)

Water has also been made necessary for baths and
ablutions. No other liquid is unanimously approvéat.
Although in the absence of watédfayammumhas been
provided:

(Al Mai'da/6) " )"$C' "2 Ly, "

(And if you do not find water then use clean edah
tayammum)

And if some physical impurity is to be removed then
any suitable liquid may be used:

"0 % M 0*7 "%$ T )"
(Hidaya, Taharat, 1/71)

(The removal of physical impurity can be done with

any suitable liquids like vinegar or rose water)

Profusion in using water:
Allah says in the Quran against squandering:
(Al Araf/31) " % B )% "



(And eat and drink within limit. Verily, Allah doesot
appreciate those who commit excess)

The hadith say:

I5@Y 3, "(7:5 % # FA ) W# "

"# %S "
(Abu Dawood, Kitab Al Taharat Fi Al Israf Fi Al
Wudu: 96)

Abdullah bin Mughaffal attributed to the Prophet
(PBUH) that: Soon a people shall come who will ilgguin
excess in purification and supplication

Excess refers to crossing set limits like more ttiaae
repetitions while doing wudu. The Bazl Al Majhuats:

D4 - %% 6K @% #@Y 8- 5
u- ,% % %*$ # 78 #%*$ -
(Bazl Al Majhud 1/884, Tahgiq Dr. Taqiuddin Al Nadv

Hadith: 96)

(Excess while purifiying is disliked unanimouslye &
bathing or ablution even near a river like in tlzeliths)

The Prophet’s way of ablution and bathing:

o) A" H)or ) - (# >%] #"

" -@ M>7
(Bukhari: Kitab Al Wudu, Chapter: Al Wudu Bil Mudd,
Hadith no: 201, Muslim: Kitab Al Haiz, Chapter: Sladr
Al Mustahab Min Al Maa Fi Ghusl Al Janabat: 325)

Anas narrates that the Prophet (PBUH) woyuld perfor
ablution with a mudd of water and bathe with 5 naitlla sa’
of water.

A mudd is 2 ratls and a sa’ is 4 mudds. Indian krko
place a sa’ at 3.941 kg and 4.761 litres. Thereboraudd is
787.023 grams and 1.130 litres.



From this we can induce that modern day toiletstaad
uses of water that they permit are in violation tbkse
guantities and thus in excess.

The prohibition of relieving oneself in water:
< - B ) # %"% >)-#"
(", A"l11<%"B
(Bukhari: Kitab Al Wudu, Chapter: Bab Al Baul Fi Al
Maa Al Daim: 229, Muslim: Kitab Al Taharat, Chapter
Al Nahi An Al Baul Fi Al Maa Al Rakid: 282)
According to Anas, the Prophet said: none of yoy ma
urinate in water that is stagnant and then use it.
" F'6" : 57?7& I 1 - A"B (#"
"B ( ": ,R%'% )-
(Muslim: Kitab Al Taharat, Chapter: Al Nahi An Al
Ightesal Fi Al Maa Al Rakid: 283)
(None of you may wash in stagnant water in a state
sexual impurity. They replied: O’ Hurairah what mag do.
He replied: take that water and then use it.)

2- Excessive spending of water
Islam prefers moderation in all aspects of life. iBm
spending wealth or water. Concerning question nothd
hadiths and the opinion of the author of Bazl aljiMd is
concordant. The latter while defining excess says:
@%V) - #Y 4 ,UD1L # ") 7TE " * "
" %"1
(Bazl Al Majhud, Tahqiq Dr. Taqi Al Din Al Nadvi $84)
Here excess would constitute exceeding the order of
thrice while removing the impurity of letting a lof water run
away.



This quote brings out two types of excesses:

The first is exceeding any set limit like washingidg
ablution four times would be considered excess umxdhe
hadith say:

) 7 D%# 53 #()-# & ) # #

, o 511Ul 3%9, @ #( "

I < -, #
(Narrated by Al Nasai’ and Ibn Majah and Abu
Dawood, Mishkaat: Chapter: Sunan Al Wudu 1/47)

Amr Ibn Shuaib narrates that an arab once camekio a
the Prophet about ablution and he showed him tramzk said
that this was the way to do it and if somebody agpéd it then
he was commiting excess and sin as well.

The second type of excess apparent is stickindneo t
prescribed repetitions but wasting water while ering them
as happened widely nowadays when taps are leftingres
ablutions is performed. This too is excess anchtubths say:

9 " ) % ) -Q ) %#) WM #
7 I :5R6% : - 5 "6% .
% %* #8

(Narrated by Ahmad Ibn Majah, Mishkaat Sunan Al
Wudu 1/47)

Abdullah bin Amr reported that once the Prophet
(PBUH) crossed Sa'd and asked him: O, Sa'd whathis
profusion. Sa’'d replied: Is there profusion in dlgo also?
And the Prophet said: Yes! Even if you are nearbidueks of a
river

Mullah Ali Qari explains in the commentary:

" #% # 0\ % T™ 8 6%7((",V,"



(Mirgat 2/122, chapter: Al Sunan Al Wudu Al Fasl Al
Thalth, Faisal Publications)

(Because that includes wastage of time and lifeotso
be wasted but spent ascribing to the sharia)

The following passages show that wastage of water i
detestable and is a makruh tanzihi. As specifiedthe
Mukhtar:

) "% (,UD1 # " ( ?6%K ..... (% "

1%,]% ( 0%*S$" #65 -?2( 0 %*

(Al Durr Al Mukhtar and a footnote in Radd Al Muta
Kitab Al Taharat 1/79, Faisal Publications)

(And in ablution ...... excess is makruh, and the greate
makruh is exceeding the order of thrice if the wagefrom a
river or is personally owned doing the same in wateich has
been donated as Wagqf is haram. Water from mad&saso
included here (because the water of Madrasas idrgiy of
Waqf).

However Imam Shami has argued and concluded that in
personally owned water excess would be makruh haorione
that is discouraged but he upholds the outright inacase of
public water. (Radd Al Muhtar 1/97, 98)

What is understood then is that in water that isieav
excess is mostly held disliked greatly at rangesnfimakruh
tehrimi to tanzihi for some. Even the Prophet hgseatedly
spoken against it. In case of of public water hoavel is
completely haram. And Allah knows best.

3- Polluting water is forbidden
In response to question 1 it was found that thera i
prohibition on urinating in water in a manner tinadkes clear



that the intention is not moral but actual prohdsit Therefore
this is also prohibited by scholars clearly. FataMiadiya
states:
, ) 3%" ?2(DM , "3% % , )"
(Hindiyah 1/25)'% M %
(Urinating in stagnant water is greatly dislikendaAl
Khulasah also mentions this. Urinating in the riveralso
disliked as in it is.)
And the Shami says:
T YA A% )D, % %''7'1"."
"1V, ?2& 7T1"% #* 6% B7?M"% @ %)
(Radd Al "@™" *1! %'A 0OWB"F )?2"™ "
Muhtar 1/79)
(When jurists are talking of some sort of makrursi
important to look at the arguments they are présgntf the
argument is speculatively prohibitive then the sifasation
will be of tehrimi or greatly disliked. And if thevidences use
non perfect logic then the classification will banzihi or
discouraged).
Thus we find that here the reference is towards the
greatly disliked (makruh tehrimi).
Another ruling is that utensils containing waterkagpt
covered:
"@"Y 9 -?2@"c %M
(Narrated by Bukhari, Muslim, Mishkaat: Chapter:
Taghtiah Al Awani, p. 372)
(Keep utensils covered and the mouths of waterskins
tied)
The third ruling is against breathing into utensils



"",E" - B JJF T - % * 5] )#"
(Narrated by Abu Dawood Ibn Majah, Mishkaat:
Chapter: Al Ashribah p.371)

(Ibon Abbas (r.a) narrates that the Prophet forbade
blowing into or breating into a utensil.)

Among the various restrictions for bodily discharge
to not release them where water flows. The reas@emnerally
understood to be the inconvenience of others bulds to
prevent contamination.

, %) :@1D1 #D :- % 5 :5° #"

", E"%$ @#%5 %
(Narrated by Abu Dawood no. 28, Ibn Majah no. 328,
Mishkaat: Kitab Al Taharat, Chapter. Aadab Al
Khalaa/355)

(Moaz narrates that the Prophet (PBUH) said: Avoid
three cursed places: where water flows, the midtithe road
and shade [with regard to releasing stool and {rine
And from the passage quoted from Shami the shaiiagr
should be of greatly disliked and at minimum diseged.

4- Rulings regarding chemically filtered water
Impurity by its nature cannot accept purificatidimere
is no way to purify alcohol and urine. The only gibdity is if
alcohol undergoes a transformation and revertartegar and
blood to musk. It is written in Shami:
-(5 %* ) D, *"# - %*$" "
? (%%")! ?DM *D )%M %*$ %B*"#
7 ?<%MEFM?8)' %M @" ?("J "#Y
"*%*g)! T! %M @" ) 5 0%"
(Shami, 1/240, Maktaba Faisul Quran Deoband)



(This way the impure place is purified. But impuwrit
does not accept purity by its very nature...... and wdleohol
turns to vinegar and blood to musk then there ilagn of
impurity since the identity of alcohol and blooddhaeen
replaced by a new identity. Objection could be madéy
when the original identity of blood or alcohol remed).

Therefore fitration processes applied to urineamces
would not result in purification. Maulana Nizamuddiays this
in response to a question regarding the filtrabbwater:

“What this leaves us with is just the removal ofrhul
and putrid components in urine. What's left isl 41y nature a
component of urine and thus inherently unclean ahdll
remain so. They do not possess any transformatiaétigs in
their natural substance”. (Muntakhabat Nizam Al akat
1/62,72)

All these arguments apply to water filtration exciat
water in not essentially impure like urine. Thissgage from
Badai’ substantiates impure water’s inherent purity

ubl @"" @ 84 '7> ?2@"" @ @ 4 -
< ""@ A)OFB" (7@ UD1 3" ,8%
#&A"!'] - %'A"! (B (7)%"$ &%

'@ ,C)" ] )I" )OFB ?% $
(Badai’: Kitab Al Taharat Ahkam Al Nijasat 1/206,
same is in Al Nahdiah 1/19 Kitab Al Taharat Cha@er
Fi Al Miyah Al Fasl Al Thani)

This makes clear that water is variablty impure and

certain situations can be made pure:
Shami while discussing a certain issue says:
"6 )0' ) <% '7B7(F)3%#%$"'B] Y "
(Shami 1/139, Chapter: Al Miyah)



(Because water by undergoing variation does not
become pure by itself, the condition is that itntlvarries along
pure water)

The surface of the earth has a lot of impuritiesctvlare
absorbed and in a way naturally fitrered, mixingpithe
water underground which is then extracted via lgprihits
taste, smell and color aren’t affected it is coased pure
rationally and according to the sharia.

If other liquids are polluted, the jurisprudentibboks
contain detailed processes for their purification.

%% , 8- # ) %*$" (5 1D1 A"]) ) %*$™
(Etc)" 3%*$, ]

(Milk, honey and molasses will be purified if balle
thrice. ( - %*$" ( 9 It is mentioned in Al Durar: and boiled
till they were etc.)

Earlier there was no way of removing impuritiesniro
water hence no precedent to this issue can aldoupel unlike
today when modern processes are available. Howkese too
only remove the malodour and hazardous particlesoplete
transformation does not occur hence under my krayelethe
same argument presented by Maulana Nasiruddinapglly as
urine would still remain in the water. According3bami purity
would be acchived when pure water flows througimd this does
not require the need of a filter.

Summary:

Filtration methods do not render water pure. The
exception would be any technique which can comllete
remove all traces of urine from water. This wouégknh it pure
because its nature is not essentially impure gl rilk, oil
and honey it can be purified.



5- Government restrictions on certain uses of water

1) If the concerned uses are cause of harm to thdcpabl
present apparent risk to do so then the statetiginight.
%* ) %%: !'# $%) OFB ) -
?200" : %* Y- 7 ?7@ E"%)OF B
$% * > 6% @)7 ?" @ E (- "

"I'#B E"%$ >,6% %%: OF )
(Badai’ Al Sanai’: Kitab Al Shurb 5/2792, Maktaba
Zakariya, Hidayah 4844, 485 Kitab Ahyaa Al Muwat,
Fasul Fi Masail Al Shurb, Radd Al Muhtar 5/311, &t
Ahyaa Al Mawat Fasl Al Shurb)

(And from large rivers every person has the right t
benefit without causing harm and if there is hanmminent to
the river then all muslims may be stopped from gsirsince
this right is awarded to the muslims. Benefit isnpigted only
when no harm is done.)

2) If the state is Islamic then this verse can alsades:

T %Y > % "$- "$- z ™ T
(Al-Nisa: 59)

(O ye, who believe follow Allah and His Messenger
and those who govern you)

3) If the state is non Islamic then also by virtuecizenship
one must obey the rules and also under the Quranic
guidelines. Disobedience may result in punishmerd a
personal disgrace as a muslim.

6- On privately held water

Water found on one’s property is considered ona/s 0
to use as need be. Irrespective of wether it iseli, \\ake or
from bore wells. Shami says:



<% <-! , M uil.... O -()%- k3

, % T)% ?@F E ("@ M @# )@

y e ( @ * ,( (#3%4E T$S" Y
"YT)% ,EB $,@F EU 1

(Radd Al Muhtar 5/311, Kitab Ihyaa Al Mawat, Fadl A

Shurb)

Know that there are four types of water........... and the
third is that which enters canals owned by a smegfoup.
You may drink from it and the fourth is water can&d in pots
which eliminates the right of others over it.

And then in the Hidayah:
T"-( %0 ,%* -[ - " -%l) "
(., M @F "%"
(Hidayah: Kitab Ahyaa, Al Mawat, Fsul Fi Masail Al
Shurb 4/486)

(And if the well, spring or reservoir is owned by
somebody then the right to refuse a thirsty persoimy rests
with him)

However if experts determine that certain uses pose
hazard to the public then the state can prevesethses till a
time when the risk goes away. The following argutsesre
presented:

B %%:B'D ("#(5*-?2 "%%: :@ M #"
%"l # 3 #>) ... $ ,0 (%M-% %:
% 8%"™M O -T" &) %:0' ,?2(F &)-
@ %: T, 0% *V,@F () F ## - %l
"-% %%: T, %
(Al Ashbah Wa An Nadhair Al Ibn Nujaim, Al Fan Al
Awwal, Al Qaidah Al Khamisah p.139)

(Fifth rule: harm will be removed. The Prophet (RBU

said: Harm must not be dealt or born. Imam Malik harrated



this in the Muattah....... This principle is the basis nsany
jurisprudential chapters like that of returning et#éd goods
etc. This is a sign of survivorship since ill fagegranted only
to overcome it)
& * L ' %%: T, YQM %%:
%%: , * #@ E®$ 7 0 S [
(Ibid p.142 and143) -.....!
(Personal harm shall be suffered in the causehef t
greater good.....the wall that leans over a publadromust be
broken down by the owner to avoid harm to the mublietc.)
(Ibid " *FM & %\W%: *#- #% F [% '7 "
p.145)
(If two harms are under consideration the gredtatl s
be addressed)

7- Whose responsibility is the supply of water?

Small scale gathering of water is a personal dugynf
sources available nearby. Even old records of lislastates
like Medina show that the provision of door to domater
supply was not the state’s responsibility. Thinge Idigging
wells and cleaning rivers etc are mentioned in dfffecial
records. Large scale efforts to secure water atepassible
individually therefore the state must undertakeortsf like
reservoir construction, cleaning up of rivers digpiof bore
wells in areas where the water table is extremaly ¢tc. The
following passage substantiates:

8" % $ , <% 7%*Y 3 8 "
"5 8) *=8 ,?" @ *F Y?
(Badai’ 5/280 Kitab Al Shurb)

(If rivers need to be deepened or cleaned themnullee

should so it from the treasury since this is deeypens



required for the public. The argument for this Hasen
presented before)

The Hidayah says:

8), "IV, ... " 8) $ #(" % Y,"
""% #] %)"!'K,J

(The deepening of the river is to be done by tHerru
from the state coffers of the Muslims and if thegy ampty
then he can force the public to deepen it)

If due to a drought year some region is in sucle dir
need to create water reserves that not doing ddoeviharmful
to the entire country then the first responsibiligfis on the
state. However if the state feels its efforts wdpét enough
then it can certainly relegate this responsibititfo the people
themselves and they must obey compulsorily. Prbat®e been
presented earlier. A new passage from the AshbahAWa
Nadhair Al Ibn Nujaim:

'F''@ % Y)E ",@ #"Y'w , 7"

V, (5(< 5) F"I (FM ,?2(, '7 W% (

' K @#$7 |- #D C% ,6 5?F"I (F M
"& 1"1YITK%- ,?2@) @" %"'4,

(Al Ashbah Ma’ Sharh Al Hamwi: Al Fan Al Awwal,

Al Qaidat Al Khamisah, p.981)

If the ruler decrees in the public interest it sloaly be
valid if in compliance with the sharia otherwiset.ngAl
Hamwi says in the commentary: The author of theZdarites
regarding the Imams that their orders are valid andt be
obeyed except when they call to sin. So you must ifahey
decree so.

In conclusion, the state can give such orders hey t
must be obeyed. Large scale water preservatiom ginciple



the state’s responsibility but under special cirstances it can
be defferd to the people.

8- On forcing people to relocate
No state has the right to take away land or other
property from any person under normal circumstances
" "8 "-&) a%M & ,6")!K 5
"6% 8)1E) 7 -" \I" a%M" #! g
(Al Ashbah Al Ibn Nujaim: Al Fan Al Awwal, Al
Qaidat Al Khamisah Tasraf Al Imam Alay Al Rait
Manut Bal Maslihat p.189)

Imam Abu Yusuf says in Kitab Al Kharaj in Bab Ahyaa
Al Muwat that no ruer may appropriate anything thatcan
not prove his claim to.

But if an object of public benefit like a road card is
to be made then property can be taken from people
involuntarily. The following passage bolsters thigument:

% @" )] #E: &)8 % | %- 'M=
E: I*# % @) #<% (% @")(H

"@" ) *) - 3%) "% 'M-1%
(Shami 3/421 Kitab Al Waqf)

The homes, shops and land next to the mosque ®ill b
taken forcefully when the mosque becomes insufiicie
because according to the Companions they too toeKands
and homes forcefully when the Masjid Al Haram beeam
cramped.

9- The ruling regarding opening the dam
If there is risk of the dam breaking and opening th
floodgates will save the area, preventing loss ifd &nd



property here but at the same time putting a digiaaple most
certainly under risk then doing so is not valid. * B %%:
%%: ) applies here and certain jurisprudential narraialso
affirm this.

1 ?T$ 8 O0', ?2%* @F: % &%M

- - [%B) %9, % [%- , &'%M T: ,
7 &%M " (F) <% 7 ?%;": 5[%Y , #%
" & (B@ %*
(Hindiyah: Kitab Al Shurb, Al Bab Al Thalith 5/400)

A man once polluted a stream when the flow of water
was erratic. When it resumed it went and seepex anbther
man’s land and destroyed the crops. If the stresapublic and
the water flows naturally then in this case thdyset shall be
responsible because he is the causative agent.

( &"?2@"%5 B !"# %* (%U" ) -<,," (+
%, @ $ <78%NM@ $ "%* # ? %*
<MY @ f'#< %Mc %* |, ( %" - %)
(Y?20'( "! <MY @ $)%"0'@ $ %"

(Ibid) "3%"A) % %:9) (F # %%: ..T, "%"

It is written in the fatwas of Abu Al Laith: In ig
settlement with a large lake from which two rivare fed. At
evey second stream there is a water wheel androke down.
The owner of the wheel wanted to divert the watethe other
stream with the water wheel so that he could ua#ertepairs
but this would pose risk to the other water whéelthis case
he is not permitted to pose harm to others fobbigefit.

However if specialists confirm that opening the dam
will cause lesser harm than not opening it thendiage can
consider this to protect the population. Ashbah tines:



"*FM & %) %%: *# #% F [% 7"
(Al Ashbah Al Ibn Nujaim: p. 145)
If two evils present themselves then the greataell Sie
addressed first over the smaller.

10-Limitations to using public water sources

Drinking from lakes, rivers and springs is allowed
unanimously. Irrigation via constructing channetsi rivers is
allowed as long as it is not against public interes

'Y 0 -@)%  H#H7( %' (5 )"
OFB T"D, :%Y @F E *, -  2%)
1 " @'Y c 1 0?2 (< #
Ul @ )%"! > %Y E $ @F E
EC, @M@ @ % <! ,M

( (#3%'4ETS" Y , % T)% ?2@F
(%Y @F E "Y - - ( @"*

(Radd Al Muhtar" YT)% ,EB $,@F EU 1
Shami 5/311)
(%! , ( 5 ) Know that there are 4 types of
water. First: seawater which all may drink and use
irrigation without restraint. Second: you may driingely and
also irrigate if it is not objected to. Thire: resars or owned
canals. You may drink from these. Fourth: waterestoin
utensils which no other may claim. Details are iiayah.
The jist is that all may drink and irrigate frometfirst two,
drink from the third and no rights over the last.
] E F ['F*"9) %:-V,(@ )%"! 7(»
20" M% F "% T ULAEY % # TS -
(Shami5/31" )( ) - G' -



(The words of the author that if the public ism4rmed
it means) that if harm is such that the reductidnwater
impinges on rights, the flow of water or the sajliof boats
causes hinderance then each single person hawgliéor stop
this -Muslim or otherwise.

When drinking from special streams is allowed tiren
effect so drinking is from public ones. Lakes mayilvigated
from if it is customary and if people aren’t affedtstreams for
irrigation may be drawn from rivers. And followirtbe same
logic if there are adverse affects stopping at ledlels is
allowed.

"% f ubl1, %] "
(Abu Dawood: Hadith: 3477 its chain is Sahih, Ahmad
Fi Al Musnad 5/364, Ibn Majah Hadith: 2472)

(People share three things: water, pastures ag fir

Another hadith:

(Muslim, Chapter: Tehrim Fadhl Al :, #T "B "
Maa)

(Do not prevent unnecessarily from water)

And another:

(Abu Dawood: Hadith! :5( "B< J "
3476)

(The Prophet (PBUH) was asked: what thing may one
not be prevented from? He replied: water)

On this basis it is mentioned in Bazl:

o7 -2t d'% Y , LT <
" "(0
(Bazl Al Majhud 1/485, Tahqiq Dr Tagiuddin Al Nadlvi

(This order is when water is not contained in utens

When it is contained, the owner has the right tose)



11-Conditions to benefitting from rivers and other bodes

The conditions and jurisprudential rulings regagdin

rivers and other bodies have been mentioned inorsspto
guestion 10. Streams are also provided for irrtgapurposes
the rules for these are also the like those fargy

In contemporary times though, the network of stream

and rivers is controlled by government departmeitits survey
fields and charge accordingly for irrigation. As apstanding
Muslim one must obey all rules and restrictions cgsning
waterbodies. The various minutiae regarding thigehbeen
discussed earlier.

12-When does water become personal property

When water from rivers and other water bodies i

transferred into personally owned utensils, resesvor other
containers it becomes property. Evidences have pessented
in earlier answers.

0 *6% Y, "< ) Y -
2Y , ) 7 Y 2", YEB ( )
# 7 3%"'A "1 '7 D'"B)0"C)
" h"  &$

(Badai’ Al Sanai’ Kitab Al Shurb 5/274, Maktabakéaiya)

As far as the first kind (water in utensils and sgds)
then it is considered property. Even though ireefto all, this
changes when it is captured just like firewood,sgrar game
that has been hunted.

13: The rule regarding the sale ofwater

Once the condition towards ownership is fulfilldget
person is allowed to transact in water. Right affter passage
above the author in the Badai’ says:



3" Y= - 2"y 3Tm™ "t o™ " "
% #Y %l , % Y , 8% () 76 %; %
"('7T%"4 &% ", ( M" - Y "1,?2%" %)A
(Badai’ Kitab Al Shurb 5/274, Maktaba Zakariya)
Similary the sale of water is allowed like otheljealts.
It has been done since time immemorial by waterbkiarers
and no one may drink from that water without thpermission.
Shami mentions:
o (MG3%V)I( 0 'V)B7 () TH
(Shami 5/312, Kitab Ahyaa Al Muwat. Fasl Al Shurb,
Maktaba Faiz Al Quran)
It may not be used without his permissioft ( ( 5
3 V) so he may sell it.

14.The rule regarding populations in low lying area

The owner of the land may do as he pleases arif t
owner of the land watnts to parcel it he can dowshout
overstepping the sharia.

Although if expertsreort that doing so poses a gene
risk to all then the state in light of this canstoom parceling
and the order must be followed. The reasons fardte:

1) Proofs presented in lieu of question 7 and 8.
2) Disobedience poses the risk of police action drgad this
must be avoided.

15. Whose responsibility is the supply of water
This issue is among those which have changed over
time and so have the rulings regarding them. Ewdayt —like
in earlier times— in swathes of rural Indo-Pak tagponsibility
is of the individual to assure his/her water supphells and



handpumps have been taking care of this and ire the=as one
must fulfil their drinking needs like they must thelietary
needs.

With regard to areas where handpumps and wells will
not suffice and large scale projects are requirbcthvonly a
government can maintain, like in the metropolitawas of
India where populations are huge and individuabrégfare not
possible to ensure water supply, the jurisprudentiéings
regarding large rivers can apply. All the sourcéfgma that
their maintenance lies with the state and its trsasnd if it
lacks funds then it may supervise the citizensis éffort.

In areas of large population ensuring systems aew
supply is the state’s responsibility and in caseegjligence the
citizens can demand action.

And because the state incurs expenditure in pnogidi
constant supply it can rightfully demand compemsatinder
the logic of 1%A ) ! A It may have other more important uses
for these resources.

Although under answer 10 charging for water in this
manner is not allowed, the charge her eis in liéwamstancy
of supply and costs incurred in providing it.

And in extension of the waterskin bearer’s exantipée
state too can withhold supply if prices are notpailthough it
is preferrable it provides a couple of free taps the
neighbourhood to assuage the poor and those whwtdpay
on ideological grounds.

Even in the areas where the responsibility is ildial
the governments have taken upon themselves toga@lean
water and amenities, going so far as to declaéitman right.



In such a case residents of remote areas showddalmands
inclusion in such schemes.

16-The issue of drainage

This issue has also changed over the course ofdirde
now individual maintanence of drainage is not passas large
scale operations are required. Hence in light sfrems 15 and
7 the issue of drainage also falls under he resbpititiss of the
State.

The importance of drainage cannot be understatetd. |
is not present then diseases become rife, roadskduo the
health of the population will suffer greatly anéelias awhole
will become insufferable. Hence the government naunsure
proper drainiage.

& ) '#



Water resources and Sharia Rulings

Maulana Rehmatullah Nadvi

The various types of water and respective rulings:
Jurists have classified water on the basis of imypur

and non-redressal into the following:

1- Pure water or water that is inherently pure (thetexr
has the capacity to purify and no use of this waer
harmful)

2- Pure, purifying but disliked (itself pure, can pgurbut
its use is disliked)

3- Pure but nor purifying (in itself pure but can’trgy
others)

4- |Impure water
An additional category among the Hanafi:

5- Dubious water (meaning that it's purity is certdiat
capacity to purify is dubious)

The rulings regarding each one of these now follow:

First type (Pure water):

Definition: Water that is true to its state as deieed
by Allah:

Rule: The rule regarding this water is that it éisp

impurities and dissolved patrticles. It can be usectleansing,
ritual ablutions and bathing. This water is dividedo two

types:

Professor, Dar ul Uloom Nadwat ul Ulama, Lucknow



1-

2-

Water that pours down from the skies or from mgltin
hail and snow.

Water that has accumulated in the ground likevarsg,
lakes, springs etc.

Second type (Pure and purifying but disliked):

There is great difference in opinion regarding its

definition among Jurists.

a-

The Hanafis believe this is water that is puredmrhes
into contact with animals that are associated with
impurities like cats, cows, fowl, birds of prey dik
eagles etc.

A similar condition is attached to people who have
consumed alcohol and this much time has passed that
saliva has returned to their mouths and they hawekd
water from the utensil.

Rule: this water is considered pure according ® th
Hanafis but if other water is present then it may lne
used for ablution. And if a substitute is alreadggent
then using this water is not wrong but preferably
avoided.

According to many Shafi’is this type of water isath
which has been stored in metal utensils other thase

of gold and silver and kept in the sun. this isduse it

is believed the heat of the sun corrodes and retete
metal into the water and it can cause leprosy. Hewe
non ingestive use is not makruh.

Third kind (Pure by nature but non-purifying):

The following sub categories are present here:

Used water, b) water that has changed due mixitiy wi
an impure object and keeping water safe from this i
possible c¢) pure fluids (other pure liquids).



a) Among the Hanafis and Shafi'is Imam Al Haramain hi
talking of “used” water refers to that which hasbaised
to purge of an incident or for ritual purificatioAlthough
cleansing from some condition is not required sitha&@n
also be water used to renew ablution or water wlsgohg
the secong and third repetitions of ablution.

According to them the cause for use is expelsioarof
event or proximity to Allah, reason being the watdrich was
used with the intention of achiving proximity arfidhe person
then prays that water will be counted as that wldgpunges
something.

b) Among the Shafi'is and Hanafis Imam Zafar considars
water to be that which removes impurity or clears a
incident.

According to them the purpose of use is to cleaayaw
or redress impurity and when it is separated thentypis
achieved.

Water used in additional cleansing, ablution ohlveg
will, according to these gentlemen’s judgement riengure
because the condition of removal of impurity hasbeen met.
This use is akin to washing a clean piece of cloth.

If water is used over the set amount like a fourth
repetition during ablution then it is unanimouslyrifying.

The ruling regarding second hand water/ used water:

Most scholars agree on the issue that second hated w
from ritual ablutions is pure given that the persdmody parts
are clean although there is difference in opiniathwegard to
ablution under impurity.

a) According to Hanafi thought it is essentially puamed can
provide purity because it posses the ability to ofd
impurity.



b) Among the Shafi’is used water is oure but not gymyg as
it is not absolute and can’t purge impurities.
Various hadiths are evidence to this. (Refer tdhFd
Taharat pages 19 to 21)
Ibn Arabi writes in the Ahkam Al Quran:
Y<%M- % () : "BU T,%, 7"
" 7 #Y , < T
(Hanafis and Shafi’is say that ablution for wateed to
cleanse of an incident is not allowed since theunty from
the body is transferred to the water) (Ahkam Al &uAl Ibn
Arabi 3/438)

Fourth kind (Impure water)
Definition:

If an impurity falls into water and alters the ogltaste
or smell of water even the smallest scale it isleead impure
regardless of quantity.

Certain jurists have used this hadith from Abu Urmam
Al Bahli:

"( (% ("% #&4 B7?23( "B 7 "
(Akhraj Al Nasai, Ibn Majah, Al Baihagi, Al Daraquf
Al Tabarani, Al Hakim, Sahih)
(Nothing can pollute water except when it overcontesaste,
smell and color)

If something falls into water and no change occ¢hes
in case of large amounts water will not become iraince
that requires a change.

And if the amount is small then most consider itepu
This includes Hanafis, Shafi’is and a large nunofddanbalis.
Imam Malik also affirms this and certain Malikisalfollow.



A majority has also differentiated between smaldl an
large amounts of water.

Definitions of large and small amounts:

Hanafis describe small amounts as those whichatlus
may also involve uising the impurity. Here the impu
becomes embedded into the water.

Furthermore, according to them the impurity would
embed the water only through animation and if ilédermined
that it is not possible for the impurity to comelgt trans, mit
itself into the amount of water then it is consetkral large
amount else a small and impure one.

Shafi’is have written inferring from the Qullatyhat an
amount of two pots worth or more would be considexdarge
amount and would require a change to become impAme.
amount smaller than Qullatyn would be consideresnsll
amount which will be impure irrespective of change.

The rule regarding impure water:
The use of this water for purification, drinking or
unnecessarily in cooking is absolutely haram.

Fifth type (Suspicious water)

Hanafis believe that if a donkey or mule drinksnfra
small amount of water then it is suspect (in teaihsapacity to
purify and not its inherent purity). Therefore &anit be said
conclusively if it is impure hence it will not péyian impurity
nor contaminate a pure object,

Reason for suspicion:
The cause for suspicion is the occurrence of hadith
affirming and prohibiting the use of such waterr Boperson



seeking purification It is best to avoid this waifea substitute
is present and if not then it may be used for anhutor
tayammum or even spilled onto the ground for jagatnmum.
This type is only found among the Hanafis. The
majority (Shafi’is included) consider such waterbi pure but
not purifying.
Which impurities do not render water impure?

1- Impurity which can’'t be seen
If the impurity is indistinguishable to the eye, 38
small that although contrasting it is not apparent one’s
clothes, or is very small like a fly sitting on watafter sitting
on impurity, a drop of urine flying or dust from my then it is
allowed to pass among the Hanafis and Shafi’is. Amount
of water is safe and so are clothes since it ificdlf to
ascertain and requires effort to remove. And theriahs sent
to relieve. Allah says:
(Allah has put no hardship®% " ,!"# "
over you in religion)
Another cause for this exemption is that inherent
purificative nature of water. As far is cloth isnoerned, its
impurity is at a low level. Therefore, negligiblapurities like
mosquito’s blood, a little pus etc. are exempt.

2- Non breathing organism

If a insect which does not rely on blood flowingiia
body to breathe (like flies, bees etc) falls intesmaall amount
of water, flowing water or food then it shall noedome
impure. This is backed by the following hadith @éed by Abu
Huraira:



\¢" o -v,#""1( (A - V& ) T5 7
"\ %Mc ,
(Narrated by Bukhari and Abu Dawood and Nasai’ Ibn
Majah)
< () T

(If a fly falls into your utensils then dip it congpely
and then remove it because one wing has the diseas¢he
other its cure. Abu Dawood Sharif details this mych

This rule applies to all such beings by extensibtheir
shared natural characteristics.

Another hadith comes from Salman Farsi to whom the
Prophet said:

2@l IF *I" @ ("8 &% -!'$ "1 "
"0: 0% (-D

(Tirmidhi Dar Al Qutni) (O Salman! If a being in
whose body blood does not flow, dies and fallsoiodf or drink
it shall not become unfit for consumption.)

The Shafi'is believe that like all other dead traribese
too are impure but if they fall into water or adid then due to
the general definition they won’t become impure.

If they are put into water post mortem then impuist
established. Same goes for when insertion bringaitabny
change.

Hanafis feel that they are pure and death doesesatt
in impurity hence the ruling is same for both scesa

3- Those water oraganisms that do not rely on blood.
The types of animals:

Those animals which are deemed halal, like fishaet¢c
pure in death or life. Narrated by Abu Huraira:gd®ater is pure



and so are its organismq) * 3= %*$ ”is proof of this

hence this water if mixed into other pure watetlsiat spoil it.

Those organisims whose death is not licit (exclgdin
humans) like land animals which may or may not aeere If
they fall into small amounts of water after dedtért the water
becomes impure as they become impure post mortem.

Regarding amphibians like frogs there is a diffeezm
opinion.

a) Hanafis and some Shafi’is feel that they won't makater
impure because by nature of being water beings*$
(" 3= " applies to them as well. Hanafis believe that
beings that are born in water will not dirty it updeath as
they are devoid of blood like essence. This is @vidvhen
what they have for blood turns white in the suridad of
black like usual blood.

b) Established Shafi'i thought and among the Hanafiarh
Abu Yusuf considers small amounts of water impund a
larger ones so if change occurs. This is becausg dhe
non-consumable and thus like land animals whictolyec
impure post mortem. Also because they rely on blood
hence are akin to aquatic birds.

Those animals which are born on land and thenitive
water like ducks and other aquatic birds will rendenall
amounts of water impure if they die in it. (Trangla and
summary of Figh Al Taharat by Abdul Wahhab AbdusaBa
p. 14-45 and also Figh Al Islami Wa-adilltuhu 1/2520)

The types of water and their rulings:

The jurists have addressed water related issuesrund
the Kitab Al Shurb. They have tried also to encosspall the
various angles and perspectives to these issues.



In dictionary “ &" " (Taking share and bebefit
from water) mentions that Allah via the Prophetide® mouth
says: (Shuara: 155)“ 1"&% ! &% * @5 3 "5

This verse lends credence to divisions of waterdddn
the sharia a traditional division is for drinkinghca for
irrigation. Dr. Wahba Zuhayli writes:

In the sharia there are two uses. &"

% Y O% (Division of water for irrigation of plants and
trees) and this is agreed upon by most juristseasgbused for
in times of need for irrigation.

Types of water:

On the basis of entitlement to drinking and benefit

- Water stored in utensils

- Water in wells, reservoirs and springs

- Water in small streams or canals owned by specific
groups

- Water in large streams or major rivers like the §xu
Yaxartes, Pyramus, Euphrates or Tigris, or in India
rivers like Ganga, Yamuna etc which are open to all
The rulings regarding each are as follows:

Water in the first category:

It is the property of the person who stores it awad
other has right over it. Although essentially fre@hen
captured and stored water becomes property likedywpasture
or game which has been hunted. Thus the sale ®oftaier is
also allowed and has been done since time immehaoril
cities. Therefore no person may take this watehout the
owner’s permission.



But if a person is thirsty and close to dying aeess
that a person has water that he is refusing toestiaen
confronting the person is not allowed if the amooitvater is
small because that would be akin to saving youesadf putting
another in harm’s way. Although, if the quantitlf water is
large then weaponless confrontation to take wat@ermitted.
Similary in the case of food that one has in exeegsdoes not
wish to share with one in dire need. Dr. Wahba Ziiheites:

The first kind is that in which water is storedutensils,
reservoirs, wells, tanks etc. similar storage lbgdacompanies or
states that supply water in pots is also includee.hThis water
may not be taken without permission. A person wédars death
may take exert some force in taking such water fiteerowner to
save himself if the owner has more than he needishene is no
alternative. He must still pay for the water beeawsder the logic
of “%"A E $)" B % %$Beventaking by force does not
eliminate the right to compensation.

Second category:

This kind of water is not owned by anybody be it on
public or private land. However, in case of owneadd there
are some special considerations because watertieigers
common to all under the hadithf“ "UD1 , % ]

% " (People share three things: water, pasture arg).fi
Public partnership depends on legal permissibilithe
condition being that the wter is free and is no¢adly stored in
some container making it private property.

This water can not be sold without storing it sirlce
nature of selling requires ownership of the objeeing sold.
Similarly people may not be stopped from drinkihgs twater



of feeding it to their animals. A hadith mentiofis: % -
%l) T) T #* " (The Prophet forbidsol) T)where “T)
%I)" refers to surplus water from wells which emerdesn
them.

One may object to another irrigating from this wate
because it can theoretically encroach on his right.

Although if the well is on somebody’s land thenttha
person can refure entry to his property if theransalternative
provided and people are not under distress. This @event
harm to his property. And if there people are urdigess then
the landowner will be told to let them pass or [evwater
himself. If that fails then weaponry force may besrted to
extract enough water for survival. The same scerapplies to
modern handpumps and tube wells.

This demonstrated in an incident where a group of
people went to get water and the well operatorssef. The
people asked for one load’s worth of water and dhah was
refused. They humbly explained that they were ctosdeath
with thirst but the operators still refused. Whesws reached
Umar (r.a) he said:CD !*", ! : " (Why did you not slay
them?) (Badai’ vol. 6, Al Figh Al Islami Wa-adillw 6/5663,
Kitab Al Kharaj by Abu Yusuf/105)

Third category:

The rulings regarding these are as enumerated below
Some are regarding water, some regarding drinkingnd
others regarding streams.

Regarding this water the ruling is that it is netned
by anybody and becomes property once stored. lfebony
says get me water from such and such stream tauthy will



get you water from such and such stream some dtnethen
that is wrong because it has taken the shape odnsdction
andof water for water or drink for drink and botle anvalid.

The owner of the stream can’'t stop people from
drinking from it or feeding water to their animalées, he may
forbid irrigation of fields etc from it because tiveould negate
his right over the water as everybody would rushaie the
water. If he personally agrees though, then tremoiissue as
he himself voids his right over it.

Regarding drinking the rule is that water may net b
made available for sale because the right to wate&s not
distinguish between sale and purchase. Such vatevned by
a specific group and no one may dispose of it withibeir
permission irrespective of the nature of the actidhus if
somebody wants to create a streamlet from the imaaly and
dig it till his fields to draw some water he cart do so without
the owner’s permission as the digging process tatest
transformative action and requires permission dlsgan be
stopped. The same goes for an intention of addinge stream
by drawing another channel from the main river adding to
this one without the permission of the shareholders

And if a water wheel is to be built and you own kned
upon which it is to be buit then it is fine otheswiif the land is
public or there is need to draw water and thenrmeiiuback
then this is not allowed as it is encroaching upibe
shareholders’ right by delaying their water sugitg drawing
a channel to your field and then returning it te thain body.
The stream can’t be bridged because that would titotes
change to both banks. And if the stream is owngdwpb
people and it connects to the larger river via &xtels and one



person who has land alng the upper bank wantsoke dome
channels he must obtain permission from the ontherower
bank because otherwise he would be putting thaiopeat risk
in an effort to pull himself out of it and thisnet allowed. And
if he wants to stop the flow for a duration thesoatonsent is
required. If both agree to it for a while and theegplaced
lower wishes to annul the agreement he may do sause
mutual consent is placed on objects that can’tveeed and it
is conciliatory and non binding.

If the stream is owned by two people and runs on
several channels and a stranger comes and buildthean
channel into it and draws water from it to his deland this
goes on for sometime before one of the two wisbhedadse the
concerned channel then that person has the rightotso
because loans are not permanently binding. Andhef tdie
then the heirs of the two owners also have the tmbklose it.

If a stream is collectively owned by a group andhea
member draws water from it via a smaller channel smme
have two channels while others have more etc. imdase if
somebody downstream complains to a person upstitegtnthe
amount of water he receives is lower because tegspre and
flow is greater upstream and the two decide to comean
agreement for some period of time — they are nohjed to
do so and tge stream shall be left as is. This esabse
ownership is over the stream and not the watdre lfvants to
deepen the lower portion of the stream he can leutdn'’t
increase the width because the channel is witrenwthole of
the stream and through it's shareholding he hasecstip of
the chanbel.



And if there is a stream which feeds off the latges
stream which is owned by a few and they fear aeding and
are desirous of strengthening it but some membegsira
opposition then if the flooding is expected to @psblic harm
those in opposition may be coerced into agreeniarttif there
is no such harm to the general public then they matybe
coerced. Coercion would be allowed in case of u¢enrisk
because it is to eradicate that risk and maintaenstatus quo
of benefit. If there is no risk then the coercisnust to increase
benefit and this is not permissible.

Fourth category:

The big rivers are not any individual’s propertyither
is the land under them. All men have a right tongsiheir
waters for drinking, feeding to cattle, irrigaticend even
drawing streams from them to their fields. As l@gydoing so
does not affect the river no person may object, ev@n the
ruler.

Waterwheels and mills may also be constructed upon
these rivers since these are not controlled bysamyle person
and are the common property of all. As long as tHew't
affect the river nobody may object to them andhéy do then
every individual has the right to object inorderpmtect the
common property because any use of public propedubject
to eradication of discomfort. (For more detailsereo: Badai’
Al Sanai’ Al Kasani6/285 to 291 Kitab Al Shurb)

If these rivers need maintenance or repairs of saomy
then these will be done from the state treasuryhay are
intended for the public’'s benefit. A hadith mensori a %M

:) 7 (Taxes are in lieu of warranty). Similarly ifere is



risk of flooding etc, then also the dam shall erfrstate funds
and this is the responsibility of the ruler.

Dr. Wahba Zuhayli decrees the ruling regarding fgubl
rivers:

E )<% ,B B?%*Y 3 , Y 0 B"
O (F )@F ) )OFBE , 7Y O#
8Bc & 7?* E (B% - #% ) &%
T YJOF B | ?20%Y % *#
-%"'A) -%* ) F %! 77?3 )©B -T
"@ E, % -E%$ ,OFB)%% ! @# )
(Al Figh Al Islami Wa-adilltuhu 6/4665)

(No person owns these rivers; not the water or the
bodies themselves. They are owned by the entirenzonity
hence everybody may take water for himself, hisnais and
also irrigate his fields. All sorts of machinesti@w water may
be built and other means of drawing water are alfmwed.
And al song as no other person, the river as aevbiothe right
of the community is not harmed then even the ruder no right
to restrict usage as in the case of other publidities and
roads.)

Rulings regarding the right to drink and other uses
These are some general guidelines regarding using
water. These are mentioned below along with theatdtions:

1- Surveillance of the well, spring or bank: if thergmn
taking water does not take care of this the owrfethe
property can forbid usage to avoid harm comingito. A
hadith says: % %: B % %: B(Do not fall into harm’s way
nor cause harm). The risk here is water seeping int
neighbouring land which would constitute encroachine



According to the Hanafis if somebody waters higdlan
and then it goes into the neighbour’s land or feshd floods it,
in that case the person is held responsible butoanbhment
will only constitute if it is found that he wasigating his field
irregularly and won't be if it is found he was gating it
according to the practice for that land.

2- It is compulsory to create paths for water thioygblic
land if it is possible. Otherwise it is obligatofgr the

landowner to give consent to somebody who wants to

create a waterway through his land for his uses Thi
affirmed in a hadith when Dhahaq Bin Khalifa connpézal
regarding this situation to Umar (r.a) about MuhaadrBin
Salamah. Umar said0$) # ?2() %" " (Al Figh Al

Islami Wa-adilltuhu 6/7664 with reference to Tanuit

Halak Sharh Al Mu’ta 2/812) (natural water will tanly
go, albeit over your stomach)

3- The right to drink is inheritable and can be inéddn the
will even among the Hanafis who do not considehtsg
and profit inheritable unless an exception is madas
right is tied to the sale of the land and is ngtasate from
it because its value is not known and sale wou&hm
exploitation and also because Hanafi texts showrtghts
do not hold value. Hence they can’t be counted redgls
during sale, gifting, charity. According to Dr. Wadh
Zuhayli greater preference is accorded to opiniotiser
than those of the Hanafis. He writes:

E , 6% )"l @"F %"4<-%)MY Y "
(ibid) " 6%# ,?@ - XY ?T,
(Firstly consider the opinion of those other ththe

Hanafis as they are in favor of distribution of hig and

benefits because rights are customarily considea@dable)



4- When water is owned singularly any use from it is
permitted. If water is owned collectively then iust be
distributed justly and fairly. Either periodic owshkip of
the water or proportionally on the basis of theaané the
land or fields of each person. The Shafi’is alsarshthis
opinion.

And when water is owned by a community and there is
a dispute then division shall be made on the bakishe
people’s land sizes as the purpose is irrigatioespective of
the passageways as their only purpose is transiportd heir
openness or crampedness will not be considered.

In step with fairness and justice, no change incitoker
shall be made without the consent of all the shadsins. This
includes all sorts of constructions, modificatidsthe flow
patterns, changes in the distribution patternghefwater or in
the methods of distribution. This is because thabdished
order shall remain to prevent harm to others areteths
potential harm in expansion.

5- And if there is no land a claim to drink can b resented
according to the Hanafis because this is a desaotusnd
without land a hereditary claim can still be madel a
sometimes only the land is sold and no this rightgen
then a claim with proof can be made to expunge Heom
oneself.

6- In the case of rainwater or a stream which is sraat
congested the process is that beginning from tpettie
person whose fields are topmost will stop the waied
divert it into his fields till ankle depth and theelease it
again into the stream after his whole field isgated and
then the person after him will do the same as Emgll the



fields aren’t irrigated or the water finishes. Thiadith
from Ubadah (r.a) is evidence:

&% " #Y - " M &% , 5 ) -
< FY 7 %" 11 ") 7 0%" ?FY )5
n FII - ?$I : OI ?(II n

(Narrated by Ibn Majah and Abu Dawood)
Abdullah Bin Zubair narrates:

" 20 a% ,# % Y 6% %"
7 M, ?%") )9,? C% %) %Y ,?M
%- 11 20:%- E :%") % %
2 % "0#) - <% Y ,?20% 7
AYC L 7 0% E 1% ", 2 % (

"%
(Hadith Sahih Agreed upon by Bukhari and Muslim and
narrated by Malik in Muattah)

(Hazrat Zubair and an Ansari man fell into a quarre
when he asked Zubair to release water from thelsdhat he
irrigated his date palm gardens orchards from andaif
refused. The Ansari went to the Prophet (PBUH) wiithcase
and the Prophet said to Zubair: irrigate your Beshd release
the water to your neighbor. The Ansar said to trepket: O’
Prophet of Allah you've decreed in your paternalisio’s
favor. The Prophet’s expression changed and he <€id
Zubair! Irrigate your fields till the boundaries yur fields)

The issue of deepening and maintaining streams:

The expenses incurred during maintenance work of
rivers, their banks and bridges constructed on tkéall be
determined on the nature of the rivers. Of thisdlage 3 types:



1) Public streams which are not owned by anybody:

All maintenance work on these streams shall beddnd
by the state treasury via taxes. If there is no eyom the
treasury then the ruler can force the people tokwor
maintenance projects if they refuse because therenatf the
work concerns public good. Hazrat Umar says comaegrtiis
case: T B-8) ! % " (If you leave this work | will sell
your children). What this means is that the resitality of the
work will be deposed to the wealthy among the eitzand the
normal people will work under their employment.

2) Streams which are owner in sharing or by a specific
community
These shall be tended to by the people who holcesha
in it because in a way they are the ones who hawstrongest
claim to reaping its benefits and if one of theruses then the
others can coerce him to mitigate risk.

3) Privately owned streams

Maintenance of streams owned by a small number of
people will be done by them itself because theycatkecting
its profits. And if all of them refuse to do so théder may not
force them because they shall be responsible fauédomes —
profit or loss.

Sharia ruling regarding prodigiality in water:

The first explanation of ruling comes from Mufti
Muhammad Shafi quoting the commentary and inteagioat
of the verse - ,% B )% ”. Mufti Shafi writes:

“Eating and drinking are a compulsory under therigsha
and if a person stops eating or drinking and besoseeweak



that he can'’t fulfil his obligations, or dies, thée shall have
committed sin in Allah’s eyes. Therefore, eatingpas one’s
needs is compulsorily required but excess is nomied.

Excess constitutes consuming more than need bevaiaus

situations under this are:

First, that a person overlooks the halal and starts
consuming haram things. The haram nature of thobvsous.

Second, considering things ordained halal to barhar
and avoiding them. Unnecessarily avoiding the hala great
sin against Allah’s order. (Tafsir Ibn Kathir, Tefélazhari,
Ruh Al Maani)

Similarly eating or drinking more than requiredaiso
counsidered excess. This is why jurists have writigainst
this. (Ahkam Al Quran etc.)

Also among excess is eating or drinking less than
required or need so that one becomes weak andaislaeumo
attend to obligations.

The aim in eating should be moderation. Abu Nuaim
quotes Umar (r.a):

I (1% F *V,&% !'$ @ 9% !"7
)7 W - (V, *, )I"# D @
0* % 7 " %) [A) 7 6%
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(Umar Farug said: Refrain from excessive eating
because it harms the body, makes you lazy insteactiye
moderation which is better. And added: Allah doestlike fat
bodies and then said that man shall not die as &snlge does
not put his baser desires above religion)

(Ruh 4/349)



The earlier Ulama have also also included the ¢mmdi
that man eats and drinks so much that it appeafdeeding is
the only purpose in life.

The Prophet (PBUH) also counted in excess a state i
which one fulfils every desire as it emerges. (ldiajah)
(Ma’rif Al Quran 3/445)

The eminent jurist Dr. Wahba Zuhayli writes while
elaborating upon”™ % B )% "

A D7&" ?J R D 6%K"
w" D, ?20%-< 0" 2% "%
@ 99< B ?<% T) h$ O %
"D, #% B ?( ( B M (" @)
B7 %M %A W)%" M | @" 1%
(Al Tafsir Al munir 7-8/184)" ™ - % %:

(Extravagance means exceeding limits in anything.
Allah has ordained things halal or haram and tloeiomust be
maintained in physical and natural limits like hangthirst,
convenience and should not be exceeded. The same fo
material and economic limits like overspending atsb for
sharia limits. Allah has forbidden dead beings,n&yialcohol
and animals slaughtered in some other deity’s nsonihere is
no need to alter these restrictions unnecessarily)

Allama Tabari writes regarding- )%

-B78)% 889 >&% Y :"'%: "
Y E$ (V,0' ("9" " % "B - " 3%$M"
A 6%K ... “ Qp "B - $% # &%
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6%K ... ?G50" ™ %"l % "! F-



(Ahkam Al Quran"%; 0' ?T) E, Y ? Y ,
/ Al Tabari 3-4/138)

The cause for this ruling is the eating and drigkof
consumables which is allowed as long as no evidémdbe
contrary emerges and there is no excess in it. $8xae
damaging and its counter, which is stinginessge damaging.
Moderation is optimal and Allah says religion istvbeen
extremeness and falling short. He says, “My pe@péethose
who spend in moderation and not too much or tobeit
Excess in food also means eating more than is coeve

Ibn Al Arabi writes on this issue in the Ahkam Al
Quran:

B-"5?2% 7D < #!1* ? < 6%K "
2% ", "5 #(",6M-5@ %5 # ""
) 6DM)6 M"T) %5 V,WY ?23% :"5
) -w' ,8)157? % B Y
%1- #% ", ?2 211 %,?3" T) &D) %, % %-
%, ? : o"= " ) 5?7 &
") % & -0" ("#ER)" -@) , "
2@ %5( 'M,?@#$ #< ")I!I$ 7%
"$1 T%8"™) (- %F )G;
(Al Ahkam Al Quran / Ibn Al Arabi 3/190)

(Excess means overstepping limits. Allah has fatbid
for people to move from halal to haram. Also thedhibition
lies on making changes to set limits)

Because of differing opinions there are two thought
the concept of excess:

One perspective is of prohibition and the other enor
common view is of dislike. This is because diffexes in



countries, era, age and food can affect comfore Bahih

hadith mentions that the Prophet (PBUH) once odldhe

milk of seven goats for an infidel man. He drankadlit and

accepted Islam. After that he couldn’t drink mohart one
goat’s milk. The Prophet said: the believer feeds mtestine,
the unbeliever seven. When the light of Allah’s mess enters
the heart nourishment is required only to bolsterceo
obedience hence he eats as per need and not watitanl
animals that eat till they shit.

This is supported by the verses* ! Y "

I* <1 ” (The unbelievers eat like animals and hellfirahsir
destination)

Maulana Abdul Majid Daryabadi writes:

“Extravagance is spending without limit and thested
limits are those set in the sharia, and after thewse of logic.
Not the limits of the body or emotion. Hence% B’ is taken
to refer to eating and drinking within the limité excess and
frugality. (Tafsir Majidi 2/150)

The author writes in the commentary to the hadith i
Timridhi Chapter Majaa Fi’ Al Wuzu Thalatha Thalath

"% %% % <" : -l -@# #' # “
"J3)]" ?UD1(:- ?:,-

The concensus is that running water once is enfugh
ablution, twice is better and thrice is optimalhéfe is no
more) meaning that after thrice there is no add#ionerit but
added sin instead.

Abdullah Bin Al Mubarak says: “: , '7 ZB
119" -UD1 '#(If somebody dispenses water more than thrice
during ablution then | am not certain on his verd a sinner)



Imam Ahmad and Ishaq say: % B7 UD1 # ""B

) " (Only a person plagued mentally can add to theeopf

thrice) (Refer to: Al Ahwazi / Al Mubarak Kapuri 131,
hadith no. 44)

Imam Nawawi says that among Muslims there is
concensus that for washing the limbs once is reduand
thrice is sunnah. There are evidence backed hachiim&ming
variously orders for once, twice or thrice or terfor some and
twice for other parts. Also that once is economara thrice is
optimal.

There is no doubt that mulims are prohibited adains
imitating or defending those who waste in exce$s:-* "$ B
"% " (Quran:Shura: 151).

Once instance strongly affirms:& -! "% 7
% " (Ghafir: 23) (The prodigal shall find place inlhe

It is thus learnt that wastefulness is not accepied
desirable under any circumstances. It is also $kah man
wastes water more than other things. Man wastegrwas
excessively as Allah has made it bountiful. The tage of
water is a common sight everywhere.

Imam Abu Yusuf's opinion regarding the trade of watr:

,3%-5 ' ?2@%#Y , 7 T)]9B:5
S %L1 " H =%l , T ... (") 19) D, (I #

T)- "1 #) (") ,%'MD,%1"B "B
(" # % 5 5  #%'1)D 1 :5

52" O (V, &% B B f B " !
(Al Kharaj /Imam Abu Yusuf /103)'F :
Concerning the sale and purchase of water Imam Abu
Yusuf details in his exalted “Kitab Al Kharaj”:



“There is no objection to sale of water which tiered
in pots because their state is confirmed.....the miatevells
however, which keeps fluctuating, its sale is netnutted or
appreciated”.

He says that Alaa Bin Kathir narrated that the Redp
(PBUH) said, “Don’t prevent from giving grass, wagand fire
since these are essential to people in the foeextsnurturing
to the poor”.

Forest dwellers, travelers and the poor dependeset
extensively and so do the rest of us.

The ruling regarding filtered urine:
Urine shall remain impure despite filtration.

If urine is made to go through a filteration deveed
emerges waterlike what will it’s status be. Andtisapable of
inherent transformation? Maulana Nizamuddin Azmis ha
addressed these questions with great precisiorclanity after
indepth research. He says:

“The only result from this process is urine fro atithe
putrid and harmful aspects have been removed. No
transformative quality has been observed in urBiace by
virtue of essence it is impure the distilled pradwdl also be
impure. No core transformation has occurred, just a
expulsion. A transformation at the core would implynew
nature with not trace of the old, a new name, nespgrties,
new characteristics and effects. Like turning atitointo
vinegar”. (Muntakhabat Nizam al-Fatawa 1/26)

An extension is the question of cooking urine ttramot
salt and whether this salt may be used. The Muiftther
writes:



Urine is inherently impure with or without its gaty
and may not be drunk. Thus even after cooking b qfait
may be used since what is impure remains so. Atthpuf
urine spills into a salt mine and becomes salt theder the
logic of “OD* $M?” it may be consumed and it won't be
considered urine”. (ibid/25)

Maulana Khalid Saifullah Rehmani is a keading fegur
in this context. He writes:

“A change in the inherent nature of an object and a
change by removal of certain components are twtereifit
things. If an inherent change occurs, the ruleandigg it also
change. Faecal matter when burned to ash becomesapd
when salt is added to alcohol it turns to vinedgerese are
inherent changes. If some scientific process ehas
malodour from it it will not mean that it has beapure.

Fitered urine does not change inherently. Only some
malodorous aspects of it are removed, hence it meithain
impure and may not be used. Any body part it tosckd also
become impure”. (Jadid Fighi Masail 1/108)

The ruling regarding filtered drain water:

The fifth ruling of the 11 seminar of the Al Majma’ Al
Fighiya, Mecca is quoted in this regard:

A question in the seminar was posed as to whether
drain water could be purified for use and if impes could be
removed from it?

Experts in chemical purification of water were
consulted and they said that the process was flouffarst, the
water was collected to allow sedimentation of inmpes.
Second, the water from the top was filterd awayirdlhthe



bacteria in the water were chemically Kkilled. Faurt
chlorination was done to prevent relapse of bamtekfter this
there was no trace of impurity in the taste, smettolor of the
water. These experts were muslims, reliable amstdaworthy.

Under this light the Majma’ Al Fighiya decided théat
by a similar process water was rid of impuritiegaste, color
and smell then under the guidelines of purity swelter would
become pure and would posess purifying properties.
(Jurisprudential decision —Mecca 226)

This decision was ratified by Allama Abdullah Bin
Abdulaziz Bin Baz (President, Figh Academy, Makkabj.
Abdullah Umar Nasif (Vice President) and otherseli®r.
Yusuf Al Qardhawi, Sheikh Mustafa Ahmad Al Zarq&hageikh
Muhammad Bin Abdullah Bin Sabil (Imam Holy Mosque)
among other important members of the seminar.

Permitted uses of the purified drainwater:

Regarding the permissible and sharia bound uses of
such water Sheikh Abu Zaid, a member of the Majma A
Fighiya. Mecca says:

“Drainage is providing for disposal of impuritiesich
maintanence of physical and spiritual purity.

Modern resources have provided methods to purify
drain water and give clean and sweet water for kdrg
irrigation etc.

In light of this progress it is necessary to exanihe
reasons and causes behind the prohibition of cedtaall uses
of drain water. The following faults in drain watmerge:

First: impurities that have taste, odour or color.

Second: waste matter from diseases and concentrated
medicinal atrefacts.



Third: impurities that originate in the drains aaldo
due to insects in these drains are obviously asd al the
sharia’s view, impure. Post purification it is nssary to
determine to what extent these impurities have lbeeved.

This is because mere change in taste, odour or colo
does not mean that these other faults have alsoreemved.

Agriculture departments regularly warn against
irrigating field which grow crops that are eaterwravith
reclaimed water. How then will direct consumptioh this
water be? Safeguarding the body is important @nislJust as
hazardous objects are banned for religious causde sust
those of bodily harm be avoided.

Even if these impurities be removed from it it $hal
remain impure because it has been filtered froeusind faeces
to bring into acceptable use.

According to the Shafi'is and the Hanbalis they'tha
transferred like purity after transformative chandes
occurred. This they substantiate with a hadithititing ridig
animals that feed on waste or milking them. It &rated by
the author in Sunan and others.

This is also clear that the difference in opinia@tvizeen
jurists is on specific points and with certaintyeyhhave
excluded drains which have impurities and carry iceddvaste
in them from the possibility of transferrable pyriBesides,
there is present need to consider such drastis stepsing this
water for purification or drinking. Unlike the unieving
countries that have lost better judgement due é@r gins we
do not consider this an achievement. We possesmatives
like filtration of seawater and increasing of wapeices to an
extent that makes wastage unviable”. (Jurisprudkedd#cision,
Makkah 227 to 229)



| too agree completely with this opinion. Allah has
presented us with innumerable blessings and if sarea has
no substitute to drains then under forced necedisése shall
be approval.

Core transformations and the Figh Academy, India:

There has been mention of core transformation&en t
previous pages therefore, it shall be appropridat two
recommendations of the Islamic Figh Academy (Inavajch
organized a seminar related to the issue be pexséelow:

1- Those objects which have been deemed haram and are
disliked for their essential impurity, if their esge is
changed via some human, chemical, nonchemical or
circumstantial action the rules applying to theml wi
also change irrespective or whether they are dafignt
impure or not.

2- Core transformations refer to changes in the
components which are linked to the essence of the
object. If those components which do not affect the
essence of the object remain unchanged there is no
issue. (Decisions and recommendations of The Islami
Figh Academy India)

The issue of plotting low lying areas:

There is no doubt that the plotting of low lyingeas
and their population divides the water among thepfee and
also affects water harvesting in the region causinigss to
people.

Therefore it is not permitted. If the state forbitghen
it is obvious but if there is no clear prohibitionapproval then



permission to parcel the land and inhabit it willyobe given
when alternative means of drainage and water caeheare

provided.
Imam Abu Yusuf says:
*uU"- Y], ... @ , %" # & '7 9,
8#% 8 ' 7 %" 3 1 Y&H%WB OB®
@ T$"-I1KT"B :5 % - #G%: 0"
(Kitab Al Kharj Imam Abu 1 (', U "B ?'

Yusuf/99)

(If an island on the Tigris were to dry out thesn be
no construction on that land because if that langarceled and
constructed upon then the people who live therefage harm.

And added: The ruler also has no right to parcejiee
away land for inhabitation from here.)

Sharia guidelines to protect water from contaminaton:
Water is an essential requirement of all life ortredt
is one of Allah’s gifts and the Islamic sharia emgles the
protection of water from contamination or avoidisiguations
where water transmits contamination. Most of théngs
regarding this are obligatory while some are mdfatl. want of
space, only a few hadiths are mentioned below:
D,( ! -;"-"7 5 % - %"% )- #
3"8) "-<%"B (VE@D1 * A" K ,3"]A"
(Bukhari&Muslim)
(The Prophet (PBUH) said to Abu Huraira, “When one
of you wakes up from sleep, be sure to wash yond$ighrice
before touching utensils holding water because gounot
know where the hand has been while you slept)
The order specified will be obligatory if it is esated
or observed that contact with impurity inducing extg has



occurred while sleeping. If there was a short nag there is
no sign of the hand touching such objects thenatfuer is
moral.

This must also be noted that if there is impuritill
be cleansed upon one washing. Thrice is a morakrord

This hadith attributed to Abu Huraira: ! - )" B
( A"111!] " (Most certainly none of you may urinate
in still water and then bathe from it) appears aq"*, A" B
@) " under certain narrations.

The author of the Awn Al Mabud writes:

“#((", 4B ) T ,@ % (',

3 %F (In this hadith there is distinc prohibition ominating in
water and bathing from it)

Some narrations mentior( “9: " ! ”. The author in
the Tuhfat Al Ahwazi writes in the commentary tasthadith:

5 ?2%'A"B" (" #* (-0 # "
# G 1" #( ")$% 5 ?2%'L , "5)
" "7 >SF'(Y@"% #5

(Imam Malik has interpreted this prohibition as one
which is simply disliked (tehrimi) and other schslalso agree
on this for large amounts of water if there is noarge
observed. Allama Qurtubi says: the interpretatibthes order
as beind simply disliked is possible under the entve
because this act brings water close to impurity)

Thus it is clear that rulings regarding water am n
merely moral but obligatory because even if evenatt is not
directly contaminating, under preventive actionpi®hibited
because it causes impurity.

Ma’z Bin Jabl narrates that the Prophet said: *®
. E"%$ @#%5 ?% , %) :UD1 #D ” (refrain from



defecating near three places that bring damnabanks and
water courses, roads and shade)

The point here is that the prohibition comes be®me
doing so can be cause for contamination.

An analysis of the Quranic verse:G -

G5 *$ reveals that Allah has described water &*$ and
created it so% *$means that which is inherently pure and can
purify. Hence all activities which can alter thatst of water
from its intended one are prohibited.

Maulana Khalid Saifullah Rehmani elaborates:

“One should not relieve onself at places where gism
causes discomfort to people. Roads are means \a#llira,
places of shade are necessary for weary travetetswater
bodies too are bebeficiary for the public henceevalg onself
at these and other places of gathering is dislikgtilal Wa
Haram/ 86-96)

Our co-operation with state obligations:

Our religion not just teaches but emphasizes
participation and cooperation in activities of pegs and
benefit. It urges and encourages to put the dewsdop of the
land, of life and society above personal needsasal to take
part in refinement of society from evils. Allah say #

11K # B < %) " (Come together on issues
of piety and righteousness and not in sin and gr&ssion).
Allah also ordains: ‘%Y - % "$- "$-

I " (Obey Allah, the Prophet and those who lead ydlese
leaders should be obeyed in subjects of righte@mssne
irrespective of how they are. A hadith say&@#$ T !"#

) H!"# %9 " (It is obligatory you listen to him, if a



Negro slave is made your ruler) other narrationsitioe a
ruler without a nose and minute eyes i.e. ugly.

But if those responsible or the ruler ordains agfain
Allah then there will be absolutely no obediencdhaft order,
the hadiths have made thisclede: M @" ,E M @#$B
(No obedience to a creature in disobedience toCieator).
The hadith mention@" " " (Religion embodies loyalty)
the impliciation here is to be cordial with evergyo When
asked about loyalty and to whom by the Companidhs,
Prophet said to them* # " @ 1Y 7 (to the leaders of
the muslim and the common folk). Therefore it is #tate’s
responsibility to ensure all the citens are rovided their
rights, safety and social order are secure andtaiagd. The
provision of necessities, eradication of harm, rnaanmance and
ensuring order are among the state’s responsasiliti

Similarly obeying all rules and orders in accordaihc
the sharia is obligatory on all citizens to enstlre smooth
functioning of the state.

Conclusion:

Water is one of the essential needs of humans.r@n o
hand it quenches thirst and on the other it isbébe eradicator
of impurity. Allah has spoken numerous times abthis
invaluable gift and has used the word * for water in 58
instances. Therefore, respecting, preserving aidlbankful
for water is essential. Allah says regarding thalmdss:

? I- 3 -1-? % < 1"-9%,-"

(Al Wagia: 68-70) % B , -3

(Have you not seen the water pour from the skees.
your doing or ours? And if we want we can turnaltys Why
then are you not thankful)



In one instance He says while talking of the paaifive
purpose of water:

"G6 *$G - "(Quran : Al Furgan: 48)

(We poured clean and cleansing water from the ykies
And in Surah Anfal:
"0! %*$" thg "(Quran: Anfal: 11)
(He pours water from the skies to cleanse you)
Answers to the questionnaire prepared by the Islami
Figh Academy on the topic “Water Resources and rThei
Solutions in the Sharia” are now presented in agioh:

1- Water has been created free to all and it has silegn
properties. Drinking and irrigation are among iseds.
According to the sharia it should be used in masner
that prevent wastage and it should be safeguardea f
impurity. Once stored in utensils it becomes prgper
and may be dispensed as per will and may evenlte so

2- Excess shall constitute any use of water which asem
than what is required or in quantities larger thiaose
specified. It is considered makruh (disliked) by stio
and haram in one ruling.

3- All those activities which directly contaminate wat
are prohibited. This order is considered obligatory
under most accounts and under certain situatiomalmo

4- Modern chemical processes can remove impurities and
malodour from water. Such water shall be fit foe osly
if the essences of water overpower those of theuiryp
if there is no alternative available to the pecghel the
situation demands it.

If the impurities are not overcome, an alternatise
present or if there is no urgency of situation then



according to this author this water shan’t be pedif
and its use won't be valid as Allah has createceoth
reserves for this very important substance. Théhear
itself is 3/4"water.

Also, it should be noted that no chemical process o
filtration purifies urine since no inherent transf@tion

is observed.

In special circumstances the state restricts ssae of
water in certain areas or prohibits them completely
This is done to prevent harm to the general pudim

the face of risk of general harm. Such orders reed
followed under the sharia and doing so is a duty an
considered proper.

The water found on one’s land is to be considelisd h
property, exceptions being some areas customarily
considered common to all or other exceptions inctvhi
they are the state’s property. Any prohibition on
digging borewells ill only be implemented if an
alrernative is provided. If after this there isralgbiton

in light of public interest then such orders must b
followed.

The buliding of water reserves is essentially ttatess
responsibility but the citizens too are party tépirgg in
this. If the government orders the allocation gioation

of individual houses for water cachements thenusim
be obeyed because the state can function only in
harmony with the people.

Settlements can be displaced for the creationafelar
scale water reserved or dams provided that aligenat
land is provided to the people.



9- Breaking the dam to avoide damage is only allowed i
there is no public harm in doing do or if therenis
population in the course of the water. If there is
population further down and it is lesser then wheee
dam is to be broken then harm to a few over maily wi
be considered.

Or if the place further downstream in such a wagt th
expects risks during monsoon then the dam may be
broken because it is not fit to populate thesesarea

"@* 7!"M9) 'B

10-1f water is owned individually then any use withime
limits of excess is permitted. If it is owned commho
like in public streams, wells, lakes etc. then oghi
may be shared periodically in turns, with one prneso
owning it for a specific time or by means of shgrthe
canals that spread the water on the bais of land
holdings. Any division which is agreed to by alldan
doesn’t cause conflicts is allowed.

11-If there is a stream that goes through varioussaaeal
fields then its sharing shall be such that begigrfiltom
the top the first person uses the water then sénds
forward to his neighbour and so on as long asaleh
used it. This is when there is a simultaneous nBatl.
if the custom dictates bottom to top then so be it.
Sharing may be done according to location or land s
as long as accord is maintained.

12-If the well, stream or tube well is on one’s landifo
that water is originally free but when stored in a
container it becomes private property and may leel us
in any manner.



13-The sale and purchase of water is allowed. It is an
acceptable means of livelihood and has been olx$erve
over the ages. Nowadays it is quite lucrative alk we

14-Parceling of land in low lying areas (when it isibd to
affect the water table and water reserves, coreidr
pose harm to the people and this no order to the
contrary) is not permissible. This is irrespectofethe
government prohibiting this or not. If it does pilait
then the emphasis is even greater.

15-The supply of water is the state’s responsibilityd a
moreso when it is outlind in its directives. It may
demand compensation in lieu of providing water sinc
it owns it and incurs expenses in the supply pracks
the Islamic perspective non payment should not mean
halting of supply but instead some other form of
punishment should be considered.

16-The establishment and operation of a system of
drainage to ensure a healthy poplulace and starafard
living is the state’s responsibility. This is whét
understand, and Allah knows best.



References

1- The Holy Quran

2- Al Mu’jam Al Mufahras Li Alfaz Al Quran

3- Ahkam Al Quran / Ibn Arabi edited by: Muhammad
Adbul Qadir Ata, Dar Al Kutub Al limiya, Beirut,
Lebanon 1408 A.H/1988

4- Ahkam Al Quran / Al Tabari 1403 A.H/1983

5- Ruh Al Ma’ani / Al Alusi 1415 A.H/ 1994

6- Al Tafsir Al Munir / Al Dr. Wahba Zuhayli, Dar Alik
Al Mu’sar, Beirut 1411 A.H/1991

7- Ma'arif Al Quran — Mufti Muhammad Shafi Deobandi

8- Tafsir Majidi — Maulana Abdul Majid Daryabadi

Hadiths

9- Awn Al Mabud Sharh Abu Dawood, Sheikh Shams ul
Hag Muhammad Ashraf Al Siddiqui Al Azeemabadi,
Faisal Book Depot, Deoband 2008

10-Tuhfat Al Ahwazi / Al Mubarak Kapuri

11-Bazl Al Majhud

12-Tehzib Al Akhlaq / Al Allama Abdul Hayi Al Hasani

13-Riyaz As Salihin / Al Imam Al Nawavi

14-Other books of Hadith

Jurisprudential decisions
15-Al Fatawa Al Hindiya
16-Badai’ Wa Sanai’ / Al Kasani



17-Hidayat / Al Allama Burhan Al Din Al Marghinani

18-Fath Al Qadir / Ibn Humam

19-Al Mughni / Ibn Qudamah

20-Al Figh Al Islami Wa-adilltuhu Al Dr. Wahba Zuhayli

21-Kitab Al Kharaj /lmam Abu Yusuf, Salafi Press, @air
1394 AH

22-Figh Al Taharat / Abdul Wahab Abdul Salam Tawilah,
Dar ul salam, Beirut 1406 A.H/1986

23-Muntakhabat Nizam Al Fatawa Al Mufti Nizamuddin
Azmi, Islamic Figh Academy, New Delhi 1994

24-Jadid Fighi Masail

25-Halal and Haram: Maulana Khalid Saifullah Rehmani,
Kutub Khana Naimia, Deoband 2000

26-Jurisprudential decisions, Mecca

27-Decisions and recommendations of the Islamic Figh
Council, India 1-14, Beirut 1425A.H/2004



Water Resources: The Sharia Perspective

Maulana Muhammad Shahjahan Nddvi

Allah has ordained such that 374f the Earth’s mass is
covered by water and the same is found in man’y.bdd has
made life on land dependent on water and Himsgh:sa

" J "(Quran: Al Anbiya: 30)
(And it was us that gave birth to every living thiftom
water)

He has made water such that it is pure and caffiypuri
He says: ‘% *$ -

(Al Furgan :47) (And we sent pure water from the
skies)

And He linked activities like prayer to water. $t only
through water that man achieves purity and dispafsurity
from himself, his clothes etc.

In summary, no life can continue without water. sTts
why islam emphasizes on the protection of watemfro
contamination to ensure continuity of human lifel @ociety.

The answers to the questions now follow:

1- General guidelines in the sharia regarding the usef
water
Water should be used in moderation and not mone tha
guantities specified for various tasks. A hadithrai@d by

Professor of Hadith and Figh, Jamia Islamia, Sifauram, Kerala



Abdullah Bin Amru Bin Al Aas that once when the phet
(PBUH) passed Hazrat Sa'd while the latter wasgoering
ablution and asked:
8 7?7 :5R6% : ,- :5R "6% ' "
"% %* #

(Musnad Ahmed, hadith: 7065, Commentators say that
its lineage is weak. Also see: Sunan Ibn Majah,thad25.
Busiri says in the Al zawaid that the lineage as thadith is
weak but the hadith coming up supports this oneclvig why
all scholars agree on the prohibition on excess)

Hazrat Abdullah Bin Maghffal narrated to his sonileh
praying, “O’ Allah! | seek a white palace on thghi in
heaven” and then told his son to seek heaven frdahAand
protection from hell because he heard the Proft2UH) say:

"# %, "l5@Y 3, "( 7
(Sunan Abi Dawood, hadith: 94, Mustadrik Al Hakim,
hadith: 579 and this hadith is Sahih)
(There will be some among the followers who willihge
inexcessive purity and prayer)

Unwarranted use of water should not be made. The
hadith mention that the Prophet (PBUH) would batfit one
Sa’ of water and perform ablution with one mud (&urbi
Dawood Hadith: 92, from Aisha (r.a), Musnad Ahmexdith:
24898 and this is a Sahih hadith) and at timesdabitith even
less. (Sahih Muslim hadith: 321)

Hazrat Ibn Abbas was once inquired by a man: How
much water may | use for ablution? He said: One Mim man
said: How much for a bath? lIbn Abbas said: One™Ha man
then asked: What if that is not enough? He replMay death



befall your mother! It was enough for the PropHeBod, a man
far greater than you. (Musnad Ahmed, hadith: 2628)

Jabir Bin Abdullah (r.a) also replied similarly this
guestion of what if, and added, “and who had mai than
you” (Sahih Al Bukhari, hadith: 253)

Do not contaminate water. The Prophet (PBUH) also
forbade urinating in water. (Sahih Muslim, had81, from Jabir)

2- The lexical meaning of “extaravagance” is: “
" which means overstepping limits and
moderation.

It is said: ( , 6%- ", i.e. he overstepped in his
spendingand “© >, ID , 6% - " meaning, he exceeded in
speech or murder. The Quran says:

“ ,6%"D, $ (" ,? ;5 " (Bani
Israel: 33) (And that aggrieved man who has beam,sive
grant his successor the right to blood money, butim not
excess in slaying)

And at another place in the Quran&™ B (77? ,% B
"% " (Al An’am: 141) (waste not by excess, Allah doest
appreciate those who do.)

And the “excess”in Islamic terminology mean$%
A" # Q A" ", J 7 (Radd Al Muhtar, Kitab Al
Faraiz, 10/494, Dar Al Kutub Al Ilmiyah, Beirut, 18
A.H/1994)

(Using some thing at one spot which is apt, but the
guantity of use is in excess of set limits)

Tahtawi writes:
, ?7@"#% @ E, ?76%K" & ,6%B "
# " : , & 3%" @ <,

"% %



(Hashiya Al Tahtawi /Maraqi Al Falah, 1/53, Bawlaq,

Egypt 1318 A.H)

(Author’'s view: letting water run constitutes exdexy
limits. Spending more than the sharia stipulatecbwarh is
excess. Fatawa Al Hujjah mentions: exceeding theusts
and repetitions set for ablution is disliked).

It is written in the Durr Al Mukhtar:

%* )y G% (") ?uD1 # " ( "6 %K"
"1%, ?]% ( 20%*$" #65 -?2(0

(Al Durr Al Mukhtar Ma Radd Al Muhtar, Kitab Al

Taharat 1/258) (And profusion is in exceeding thaeo

of thrice. On owned and river water it is dislikaxd in

other public water which has been donated as Weaf |
that of Madrasas, it is haram)

Shami writes:
8DA ,<-?UD1 # " 6%K «<- "( "5

*x W' - 35 @ 0'- #T
5-20 #@"9% 5 20" "! 'V,?0' #
5:5- 7..@ % D, ?2( X%F ) : # :
< .20 - # o, Ut (#*r -
2 %4 @" * , () C% # H#HB # "l
UDl - # Q - W' (7 TI)", 5

0@ % '# W% (- 5?2 ("B@
@™ @ % ,"D,?M"% @ %
(Radd Al Muhtar, Kitab Al Taharat 1/258-259)

(And the author writes: “and from it” meaning
exceeding thrice which is excess. The prohibitiarerceeding
while washing despite having faith thrice is sunredts on
proofs presented earlier. And if there is doubt emdate that
doubt he exceedes in renewing ablution over abiutlzen



there is no dislike towards it. Ibn Abideen therdséhis issue
has occurred earlier in the hadith “and he who edes or falls
short of this set amount, he has transgressed amE d
injustice” our opinion is to hold faith like said the Badai’ and
elsewhere. Insofar as he adds or subtracts bejjewinthe
sunnat of thrice there is no warning. And we hawntoned
earlier that it is clear in its not being makrumzihi so this
dislike is not contradictiory to lightly disliked)
And at another instance in the Radd Al Muhtar:

D D ("#% #( ) ="V,
A %'4( 2@)%53%% O%"B - A)" 6

) A <"%' ":5-7..": %7 "
] -D), D) 2("#% U" ED$7 !*F -

$% ", )% - @1 1 3%% -0% %8 B ?%MZ
"I 6%7 B7?%' ) F ("#%
(Radd Al Muhtar, Kitab Al Taharat 1/241)

(If is ablution is performed whiteout intention ftasks
linked to it like prayer, submission, recitationc,ethen to
ordain it as nearing in proximity won'’t be licitAfter this lbn
Abidin said): But our teacher, Shaikh Abdul Gharahilsi
mentioned that the purposes of ablution are unoledst
throught the hadith and there mustn’t be a demiarcain the
basis of prayer or other assemblies and there isxeess in
permissibles. If thrice of four times is ordainelden its
permissibility shall be conditional to the activitunder
guestion, otherwise purely excessive).

The hadith Allama Nabulsi points refers to i9:"

8 %w#( & %*$ #” (Sunan Abi Dawood, hadith: 62,
Sunan Timridhi, hadith: 59, Sunan Ibn Majah, hadih2, and

its lineage is weak) (Allah shall award ten goo@dteto he

who performs ablution despite purity)



Therefore the following conditions emerge from the
above quoted passages:

1- Washing bodyparts during ablution for a fouth dthfi
time without knowig that thrice is sunnat is excess
and greatly disliked.

2- While performing ablution is mosques, letting tap tun
loose leadin to water running of uncontrollabljaam.

3- Performin gablution for a third or fourth time waotlt
an intention to perform activities linked to it gseatly
disliked if done from owned water and forbidden if
from common water.

4- While bathing pouring water over the entire bodyreno
than thrice is greatly disliked or makruh tehrimi.

Ibn Abidin describes squandering a®A)" B ", (%~
(Radd Al Muhtar, Kitab Al Faraiz 10/494),
(squandering is spending at an inappropriate place)
Therefore all such situations where water is spent
unnecessarily and wasted only are haram.

5- Unnecessary expense of water in amounts greater tha
required is greatly disliked.

3- The sharia mentions the following rules to protectvater
from contamination:
1- Prohibition of urinating and defecating in water reserves:

Urine and faeces are dangerous contaminants as they
can cause diseases like typhoid, cholera, inflanomatf the
stomach and liver etc. The Prophet hence said:

". E"%$ @#%59% , %) :UD1 #D "
(Sunan Abi Dawood, from Ma’z Bin Jabal, hadith: &&nan
Ibn Majah, Hadith: 328, Al Mustadrik Al Hakim, hakdi 594,
Musnad Ahmad from Ibn Abbas, hadith: 2715, thisithats



Hasan) (Refrain from three cursed places: 1- frefechting at
the water bank, 2- defecating on the paths ancefecdting in
places of shade).

And the Prophet (PBUH) added:” >,! - )" B
(", A"11?<%"B< Il ”(Sahih Al Bukhari, hadith: 239 from
Abi Hurairah, Muslim, hadith: 282) (none of youmaynate in
water that is still and then bathe in it)

As still water is prone to contain more impuritiebas
been specifically mentioned. Otherwise urinatingflowing
water is also not correct. No sane person canidontien they
are themselves dependent on this water and evemimoom
sense considers this wrong. Imam Nawavii writes:

2U" IF (", ) 1% "% Gl v, "

?23%:") - @% 5 ,? G 6'5 7 20 Y
, &' %*  #( "3 % "(Y?2%"(-% M
G %G1 71 (-T (", ?23%"4 %A" ?3%"4
* 0V, ?2Q) "11%" "5 ?1%"B 3%) -
?2Y - %1Y " #% M #1"% "
-?2%"A O K)(" 7<-)%3" (- (",
(%3 0% "< %"A -, (, @F" 7 #(" 7
E$- " % -?(",] O5)] "%Mc (,%%$ 0% )
2 ) %" (-% M & 3% (- )- O#

" )3%'4%A"( 6" ("(Y
(Sharh Al Nawavi of Sahih Muslim 3/192, Muassat Al
Mukhtar, Cairo, first edition 2001)

(If water is large in amount and flowing then besmof
the hadith’s subject it is not haram but precaut®better. If
water is less but flowing so according to some 8kat is
disliked and more widely haram because accordingmam
Shafi it would contaminate and dirty the water adild be



used by somebody else by mistake. If water is abiat
stagnant then the Shafi'i scholars say it will bsliked, but
calling it haram won't be too far from it because tmakruh is
widely considered (tehrimi) because it results npuirity or
iscausative of it. Imam Hanafi and those closeito believe
that defecation in a lake where activity in onenesrunsettles
the water at the other end shall render water impRegarding
water that is little and stagnant, among the Sisa&’ school
believes that it would be disliked but the concenisuthat it is
urinating in it is haram since it renders it impusafit to purify
and can cause harm to another who is unaware iofipisrity).
From a medical perspective also, urinating in wager
cause Bilharzia, especially in stagnant water. &hgerms
evolve into living organisms and upon ingestion sealiver
inflammation and other diseases. (Dr. Izzeldin Fakllslam
Wa Al Wagaya Min Al Amraz” p.85, Dr. Muhammad Alil A
Baz “Hal Hanak Tib Nabwi” p.289)
In light of thses details the emphasis of the shari
regarding the safeguard of water is as follows:
1- If the water is little, below less than 9 inchegple
and stagnant then urinating in it is haram.
2- If there is a lot of water, 9 or more inches deeg a
stagnat then urinating in it is also haram.
3- If water is flowing but little then urinating in is
greatly disliked.
4- Urinating in a river is discouraged.
5- Urinating in the seas is against the first.
6- Urinating in the sea out of necessity during
travelling is possible.
Relieving onself near wells, reservoirs etc. knayisma
possibility that germs may be transmitted is gyedistliked.



Najah Halabi writes: 0" ....... % , M 3%"
[ -%* -%l) &%) 3%~ (Figh Al Ibadaat Ala Al Mazhab Al
Hanafi 1/28)

(Defecating in stagnant water is disliked....so is
defecating near wells and streams)

2- The prohibition of inserting one’s hand into waterrigh
after awaking from sleep:

One of the ways outlined by the sharia to proteatew
from contamination is the prohibition on people wise from
sleep from touching water unless their hands ashedthrice.
Abu Hurairah narrated that the Prophet (PBUH) said:

<%"B(V,?2( A" 3"]A"D, ?( A

"3"8 ) "-
(Sahih Al Bukhari, hadith 162, Sahih Muslim, hadith
278 and Musnad Ahmed, hadith: 9996)

(When anyone of you wakes up, do not dip your hand
in water unless you've washed it because you néuemw
where it has been).

This means that in a sleeping state the handsocsn t
any part of the body and cause the spread of germs.

This order is a recommended one since there is anl
possibility of contamination and according to thediths the
action is only discouraged. Howerver Hasan Bashad| Bin
Rahway and Muhammad Bin Jarir Tabri narrate it easd
obligatory. And if the hand is not washed afterightis sleep
then the water will become impure. An attributian Imam
Ahmed says that touchibng water after a night'esieithout
washing is disliked greatly while after daytime egeit is
discouraged. Dawood Zahiri also agrees. (ReferaBaklitab



Al Taharat, Matlab Fi Ghasl Al Yadain 1/20, Dar Rutb Al
llImiyah, Beirut, Third edition, 1406 A.H/1986, SharAl
Nawavi of Sahih Muslim 3/184-185)

3- Covering the drinking utensil:

In order to protect the health of the individuak th
Islamic sharia encourages covering drinking utengdébir Bin
Abdullah narrates having heard the Prophet (PBlayt) s

%"B?) *, "@" @, V, ? K $4 "

o' ( 7?7 ("#]" -?284 (" #1" ? V)

")

(Sahih Muslim, hadith: 2014, Musnad Ahmad, hadith:
19829) (Cover your utensils and tie the waterskins
because there is anight in the year when epidemic
befalls and those utensils and skins which areésct or
covered are affected)

And another narrartion attributed to the Prophet vi
Jabir:

V,?2a% IF$ &) 4- ? - K $4"
- "1'V,?2 76 "B?))WF'B? "B $"

"FL?2 0 %™ #(17 #[%" - B7
(Sahih Muslim, hadith: 2012)

(Cover your utensils, tie the waterskins, close ryou
doors and put out the lamps because the Devil edigtt them
and if any of yo can’t find anything then cover yautensil
with a block of wood and take Allah’s name)

And in another hadith from Aisha, the Prophet saiB:
("#J - ",B7 )%” (Musnad Ahmad, hadith: 24433) (Drink
from those waterskins whose mouth has been tied)

This order is a recommendation since the possitmlit
contamination exists. Nawavi writes:



" g "7 @D&) & c 3% %
(Sharah Al Nawavi of Sahih Muslim 13/191) (The
Prophet commanded manners that would protect from
Satan’s handiwork)

4- Prohibition of breating into a utensil:

Another method to protect water is ptohibition on
breathing into it as this dirties it and transndisese. Abu
Qatada (r.a) narrates that the PropheK” , JF " - * 7
(Sahih Al Bukhari, hadith: 5630, Sahih Muslim, Hadi268,
Musnad Ahmad, hadith: 22522) (forbade breathing @npot).

Since here too there is only a possibility, henue t
order too is a reccomndation. Nawavi writes:

@, &Y E"%$ K,JF #* 5"

"0’ ",6Y IF J $ ( 3%"
(Sharah Al Nawavi of Sahih Muslim 3/164) (Scholars
say that this order is based on manners becautie of
possibility of impurity from the nose or mouth fath
into water and so on).

5- Prohibition from putting the waterkin or other uten sils
to the mouth:

The Prophet (PBUH) has prohibited putting the utens
or waterskin to one’s mouth to protect from theespling of
germs. Abu Saeed Khudri narrates-“:@" BU M7# *

* - &% "™ (Sahih Al Bukhari, hadith: 5625, Sahih
Muslim, hadith: 20332, Musnad Ahmad, hadith: 11026)

(The Prophet (PBUH) forbade drinking from the mouth
of the waterskin. U M’ means: turning the mouth of the
waterskin upside out and then drinking from inside)



Allama Aini quotes from the Mahlab and writes: *
&-( #-1# - * ' 7 (Umdat Al Qari 14/623, Dar Al
fikr, Beirut, first edition 1418 A.H/1997) (This @hibition —
and Allah knows best - is for propriety).

Nawavi writes:

(-0) : 51”27 " * *1 -#> - # F "
5 ?2<%"B(, , M",?("=" > " - ="B
"% (Y -( "(-: "5 ?3%"4 3% (Y

(Sharah Al Nawavi of Sahih Muslim 13/199)
(Scholars agree that the prohibition discourages an
does not dilike drinking by putting to the mouth thss can
cause transmission of germs which may cause harenwh
ingested. Also because this way somebody elsglst tis

encroached, and this method makes water foul amd th

drinking this way is considered bad).

4- If chemical treatments completely remove malodorous

imputities from water then it is pure and can beduto
purify. If there is no risk to health it may evea @runk but
it is best to refrain from it as a health precautidhe
scholars say% $ 7] ( " (The transformation of
the impure to pure). Therefore | feel that it isto® first
determine the lexical and idiomatic meaning of
“transmutation” and then present the concerned ladiio
text. The dictionary defines it as: the bendingafething
after straightening. It is said:
“a 7 Y- - %A J " (this means
changing from straight to bent. “Transmutation” med'to
change” from one state to another). (Lisan Al Adé&dr4)



Idiomatically transmutation means: ®@" 7 @ " &D
<%M-(Radd Al Muhtar, Kitab Al Taharat, Chapter: Al
Anjas 1/519) (the change of one reality into angthe

Jurisprudential views:

1- The Imams Hanifa, Muhammad and other Hanifis and
Malikis feel that the transformation of an impuheng
shall render it pure whether the thing is impureitsy
nature of due to external cause. The Zahiriyah and
school of the Hanbalis led by Ibn Taimiyah alsoexdh
to this. Ibn Taimiyah while enumerating thingsttha
purify mentions the conditionof those that changsrt
nature. He writes:

@ , T @" %" M - %M<--3%"4 7"
#NS %% ,E% % 5% ? =G %",
%"1?%$" , @F")- 71 26" >)Y DM

, < F("# "@DM', ? 5 % M-I
0O #@ 6 &%0% Y ?% M(-:"%" W/
VR )6",?**F - [) F)@" >F ?@"
, 3% W &% % 'V,?! !, %AW
@A: %" 2@ @ #%" 7@ @F$ 0%
?2%0*$"DM%" " ?] ", BoMK"", % $ %" ?%*$,
" H& % 6 T " @ - %,
(Al Imam Zain Al Din Ibrahim Alias lbn Nujaim Al
Misri Al Hanafi (970 A.H) “Al Bahr Al Raiq” Kitab A
Taharat, Chapter: Al Anjas 1/394, Published in d)di
(And if a core transformation occurs in objectsenth
than alcohol, like swine or dead animals that fialb a salt
mine and turn into salt, then that salt may beredfedung and
faeces are burned to ash then they are pure. ImahaMmad



agrees to this while Imam Yusuf differs. And in “Muhit”

Imam Hanifa is with Imam Muhammad. Most agree vimtiam

Muhammad and “Khulasa” gives Fatwa according tant
“Fath Al Qadir” consider this view the dominant ois@nce the
sharia describes impurity based on its nature, whsnnature
is negated, because salt is separate from bondlesig the
rule applicable is also that of salt. Similarly ihe sharia,
semen is inpure, when it turns to a clot of blaad stil impure
and when it becomes flesh it is pure. Juice i€ ot when it
turns to alcohol it is impure which in turn beconpese when
it becomes vinegar. Thus we learn that transfoonatheans
the expulsion of attributes). And in the Radd Al Mar
elaborates that Imam Abu Hanfa is mentioned in #&le
Zakhira with Imam Muhammad) (Radd Al Muhtar, Kitab

Taharat, Chapter: Al Anjas 1/534)

2- Among the Malikis that which changes towards
righteousness is pure, like milk and that whichnges
to corruption is impure like food once at has staye
the stomach, i.e. vomit. (Muhammad Bin Ahmad Al
Rasooqi Al Maliki (1230 A.H) Hashia Al Dasooqi,
Kitab Al Taharat, Fasl Bayan Al Aa’'yan Al Tahira
1/1381-139)

And Hatab says that the waterskin is pure sincefiee
from the attributes of blood. (Muhammad Bin
Muhammad Al Ma'ruf Bi Hatab Al Ra’ini (954 A.H)
“Mawahib AL Jalil sharh Mukhtasar Al Khalil”, Kitab
Al Taharat Fasl: Al Tahir Mayyetun Ma la dema lahu
1/138, Dar Alam Al Kutub, Beirut, 2003)

5- The Radd Al Muhtar mentions: @" %"4, ! K @#$

& I!"1) - [ ?() ” (Radd AL Muhtar, Kitab Al



Qadha, Matlab: “Ta’at Al Imam Wajibatun” 8/18)
(Obedience toward the Imam in righteousness igjatury.
If he ordains a fast then obesving it on the paldicday is
obligatory).
Therefore the state has the right to curb some unses
light of strain and obedience is obligatory under $haria.
Water found on private land is nobody's property
because the hadith mentions:

"% f :Uub1l, % ] "
(Musnad Harith, Hadith No: 631, Abu Dawood, 3177,
with the words: % ?f 72 , :UD1, % " and

this is a sahih hadith) (People share three thiwgser, pasture
and fire).

Hazrat Abu Hurairah narrates that the Prophet (PBUH
said: % ?f ? : " BUDI(Sunan Ibn Majah, hadith:
2473, and Busiri says in the Al Zawail that thislitlais Sahih)
(There is no barring in three things: water, pasand fire)

Since water becomes property only by obtaining i§
said in Hindiya:

7 )y " M"- 1", 3 & , %- T)%"
"h" " % ,? %KX (Y(") 2?20

(Al Hindiya 5/391, Bulag, Egypt, second edition 031
A.H) (And the foruth kind is water stored in pothieh may
not be taken without the pemission of the ownecesiby
storage it became his property and he may sakdtdrass or
hunted game).

Since the ruler is the representative he can oridaiine
public interest. It is a jurisprudential rule th&t%%: "

I'# %%: T, QM ” (Ali Haider: Durar AL Ahkam Sharh



Majallat Al Ahkam 1/36, article: 26, Dar Al Kutb niliyah,

Beirut) (To alleviate public harm, indivudal harnhadl be

tollerated). And in the Radd Al Muhtar3% W " @ #2"B( -

I %%: T,9% (Radd Al Muhtar, Kitab Al Ghasab, Matlab Fi

Luhuqg Al ljazat Lil Itlaf Wa Al Afal 9/289) (The uler being

the public representative, is right in ordaininigwahtion of the

public from harm).

From this it is known that the state can forbid eébor
welling to protect the water table and it is oblayg to obey it.
7-

a) It has already been discussed that obeying the stahe
righteous is required. Hence it can legally demamel
dedication of a portion of the house for water eswnation
purposes.

b) Since the state is to look after the people’s isspeovision
of water is also its responsibility. Howver, ensgri
personal supply is also the individual’'s resporiitybias
jurists have mentioned with regard to streams -tapand
owned. It is written in the Hedaya’:
<% @FY?" 8") $ # ("%:Y,"

?2@" awM@= ("76%" ?M"H = , 2

, V26l Y ?%F 1 Y ?85 %

7@ @ "7 ("% # ] %)"! K, ?J 8")

' % (# % %# 5(1 , ?F9)* ""B!'7

# (= " 20"%" ( a%M(- 721 B-1)
"FFOX "$'B " %" "

(Sheikh Al Islam Abul Hasan Ali Bin Abi Bakr Al

Rashdani Al Marghinani (593 A.H) “Al Hidaya Sharh

Bidaya Al Mubtadi” 4/389, Dar Ilhyaa Al Turath Al

Arabi, Beirut)



(And if the larger stream (before its water entars
smaller, owned stream) need be dug up then @ isetdone
from the public coffers since it is a public wonkdamoney will
be deducted from the taxes and not the Ushr anditgha
because the latter is for the poor and the formar f
emergencies. If the state doesn’t have resour@asiforce the
people to work on it because it is in their benafitl they must
be cajoled. Umar (r.a) said that, “If you were l&ft your
device you would sell your children”. And those wtan work
will be employed at the behest of those who haeeatbalt but
not the strength to work).

Thus we learnt that creation of reserves is also th
state’s responsibility.

In the Radd Al Muhtar with reference to “Al Qahutan

QM , ?2("# %) I*) -1 (#T $o
[ T 2"%M [) #B7%)"B T

"@ M, w" # %) -
(Radd Al Muhtar, Kitab Ihyaa Al Mawat, Fasl Al Skwur
10/17) (In a large stream with 100 or more
shareholders, if some refuse to participate imesirs,
they may be forced. In a stream with less than 100
shareholders if all refuse to attend to repairy timay
not be forced (except according to some thinkend)if
only a few refuse then they may be forced as wriite
the “Khazana”).

Thus we learn that this responsibility can be defleo
the people as well.

8- According o the sharia the state can relocate pefgpm
their homes it will provide compensation, replacatand
and construction costs and if there is no injustieted out



while doing so. This is because the state repreqesuple
and the construction of dams and reservoirs isublip
interest. Also, as per the jurisprudential rule:

(Durar Al Ahkam, article 26) %%:T, QM %%: "
L#”

9- Breaking the dam under risk of flooding and relegghe
water is not allowed. Such people should gatheir the
valuables and move to a safe place.

04" - (" QM%) 3%"45 # 3%-7"
"Glz (5Vv,?2 " %) "
(Al Hindiya, Kitab Al Ikrah, Chapter: Al Thani 5/39

(Even under threat of being murdered there is no

concession to kill. He must bear it, even if killaad if he kills
the other then he has sinned)
And at another instance from the same source:

%" 7 ?2@ %'B 7 @" %% I+ "
"t9)0' ?& FH W% T, Y 20 (], 2@ )
"I%Y <% EYA,2(F:8% - '7?& ' 7

(Al Hindiya, Kitab Al Ashrub, Chapter: Al Awwal Fi
Tafsir/391) (Water wheels may be put up if theyrnid
cause harm to the people and if they do it must be
addressed. Harm could come if water accumulates her
and breaks the bank and submerges land).

“9%: ) " B %%:” is a jurisprudential rule. (Al
Ashbah / Ibn Nujaim p.87) (Harm will not redressrhaand
Ibn Nujaim wrote: “ I" B ?%MZ$: ! $ %$: "B
()" (Al Ashbah p.87) (A distressed person may noetédod
away from another who is distressed, nor anythisg &om
his body).
10-1t is written in the Hidayah:



WF?2@ 2?2 2?2 I, @Yy 1"
-V, ?: %Y E 7?ED$K # @F E ("]
?7@ Po'B PR 0 * <0 ?2@ " :%-
%¥?Y ,@)*YoO'( -0 , %* "B
%%: T, Y?20'(]", 2@ %" 7 ?3%'%5T, "
8% '7?& YT "t- 0" 2% I*#
Y ?2'# % & ' # ?:%Y <% E%AT7(F:
0> ( % %* E
(Al Hidayah 4/387-388) (Another category is a water
from valleys like Pyamus, Seyhun, Tigris and
Euphrates. Such water may be drunk freely and tesed
irrigate. If a person inhabits an empty plot andisao
draw a streamlet for irrigation, he may as longtlees
river is not owned and the public is not discomddrt
Since water is free, by dominating it he elimitates
others. But if there is public discomfort then laa't do
so. Public harm could occur if the bank breaks and
water floods the land, breaking the bank. Simitathie
case of placing water wheels).

Therefore, with regard to rivers, lakes, public l&/@nd
springs, drinking, feeding water to animals, irtigan and
construction of water wheels, extinguishers etaliswed as
long as it is not cause of discomfort to the publhd does not
take away water for general drinking, which is wheigation
is not allowed.
11-1f a stream which is not public passes various gdahen

all the people can drink and irrigate from its watend if it
is owned then the others may simply drink and feesilr
animals. Fatawa Alamgiri states:



?QF, @ %(",! N'AP@"WQ M %* # <%" U1"
"& &%
(Al Hindiya 5/391) (The third kind is water is saras
owned by somebody. From it the right extends to
drinking and feeding your animals).
12- The Hidayah states:
T$ %K)(G % ( ?2 Y, % T) %"
"Moo, (#3%"E
(Al Hidayah 4/388) (The fourth kind is water comizd
in pots which by virtue of containment becomesghe
owner’s property just like captured game after mgjt
From this we learn that containment in a vesseldsri
ownership.
13-Fatawa Alamgiri states: %K) ( (Y o(") ( 7 (Al
Hindiya 5/391) (water secured in pots can be soldes
containment brings ownership). Hence, trade of awvne
water is allowed.
14-Tanwir Al Absar and Durr Al Mukhtar state:
3% )%%: 7 B7 , (% QM T "B"
"<F ("# 20" T" "G%:
(Tanwir Al Absar and Durr Al Mukhtar, Kitab Al
Qadha, Masail Shatta 8/152) (A man may not be
stopped from dispensing from his wealth unless it
directly harms his neighbour. This is the rule).
And in the Radd Al Muhtar with reference to Fath Al

Qadir:
() O Fo- 3] L1t - "
T , 1" 0% 2?2 QM , 6% (Y B$

! ?") ) % B, ©6%:3%"47 3%%x< "
?@" Ydl T" ?@" QF B# a%M- ?2!* §



T 7T 9,?2"#< F % M ?@" )

"G%s%' () K OF&) " ? %%:
(Radd Al Muhtar 8/153)

(In summation regarding these issues logic dicttiats
the owner can dispense with them as he pleasesthit
analogy is abrogated if these is cause for grea i@ another.
And visible harm is that which is apparent and cawuse
demolition of a building, or reder use or benefitppssible.
The sheikhs have delivered rulings on this. As &
prohibiting all kinds of harm is concerned, thidlyeopardize
the possibility of benefit from one’s property, agentioned
before).

And the Majallat Al Ahkam states:

O T~ E 7 2?2 F( ,6%" "

"DB( # (%
(Majallat Al Ahkam, article: 1192)

(A person may dispence of his property as he wished

but if it harms another then he will be permantlypped from

doing so).
And in the Durar Al Ahkam:
"%" 6% " (- <- F" ( , 6% " "
"7 ?-<-)5 6% ( " B<-3%"M)

"%"Ah , %%:0°' ,
(Durar Al Ahkam 3/210)

(A person may use his permanent property as he
pleases, without interference from any body as lasdpis use
does not pose abnormal risk to another).

a) From this we learn that the plotting of land fotesan

low lying areas and filing up a lake to create a



settlement over it or for sale is allowed and trsk r
involved in it is underminable.

b) Also, if the state sees risk in the inhabitationsofne
area it can prohibit it because it is the represéerd of
the people. Also under the ruleT; QM %%: "

I # %% (Majallat Al Ahkam, article: 26) (Harm to the
individual shall be tolerated over harm to the pz)bl
However it is necessary that the state tries toecam
with a soltution instead of outright prohibition.
15-Hidayah states:
?* ""BI'7T?2@ @ "T(% #]1 %" K,
"TB-1)! % (# >%-%#5(1,

(Al Hidayah 4/389) (And the Imam can force the

people to work on a stream that they do not own

because it is the general interest and people can n

address this themselves. Umar (r.a) said in tlgarce

“You would sell your children if it were left to yd).

a) Thus we learn that the alleviation of public comseis
the state’s responsibility hence the provisionurfning
water is also the state’s task and every citizen ca
demand it.

b) However door to door provision of water is compuyso
upon the sate. It can demand remuneration in lfeu o
this service and can halt supply under the shareatd
non payment of supply even when a free public
alternative is not available.

16-In extension of the previous point the provisoradfystem
for drainage is also the state’s responsibilitytsat the
citizens’ right to a healthy life is realized.



Conclusion:

1- The Islamic sharia places great emphasis on tlamlahess
and protection of water from impurities. It provideules
regarding this, certain among these are obligatang
certain are recommendations.

2- Alleviation of the public’s issues and troubleghsg state’s
responsibility.

3- Apart from orders to sin, following all orders givey the
government is obligatory under the sharia.

4- Issues of public concern outweigh issues of anvirdial
nature.

5- Trade in owned water is permitted.
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